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O ſit down with meekneſs and reſigna- 

tion, under a ſenſe of thoſe calamities 
which are the common lot of humanity, is 
the beſt evidence we can give of our wiſdom, 
and the ſtrongeſt proof of our confidence in 
the Deity. But to remain ſenſeleſs and ſupine 
under the aſſaſſin hand of the depredator to 
ſubmit, with humble Glence, to the invaſion 
of our property, or the perverſion of our laws, 
becomes neither the ſpirit of a man, nor the 
dignity of a chriſtian, 
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x Diſtinguiſhing, therefore, between the ob- 


jets which juſtly call up our reſentment, and 


thoſe which operate under the will of Provi- 


dence, as a check upon the exorbitant paſſions 4 
of our nature, I conſider it a duty incumbent. A 
upon me to ſtate, in the plaineſt terms, a J 


tranſaction as diſguſting as it would be dan- 


gerous, were it ſuffered to become a precedent, 


In law—and of which ARBITRATION under 


a Rule of Court conſtitutes a coliateral branch 
—nothing can be more fatal to the ſafety of 
our perſons and property, than the introduc- 
tion of doctrines ſubverſive of thoſe funda» 
mental rules, which form the baſis of our 
eſtabliſhed juriſprudence—for while they im- 
pede the regular adminiſtration of J aſtice, they 
virtually deprive us of the bleſſings of a civil 


government. 


N 


1 

The following Casz- not only furniſhes a 
ſtriking example of the kind, but' ſhews the 
danger of ſubmitting the deciſion of hereditary 
right, to the whim or caprice of any one per- 
ſon, however high in public eſteem, or deep 
in ability. Thc legiſlature have wiſely pro- 
vided againſt this evil, by the eſtabliſhment 
of Juries ; and I am convinced, that whoever 


ſeeks redreſs in a more ſummary way, is not 


only an enemy to himſelf, but to the com- 


munity at large, by encouraging a mode, not 
very conſiſtent with the Spirit of our laws— 


and in many caſes productive of freſh animo- 


ſity and litigation, | 


Were it poſſible to derive impartial juſtice 


from the breaſt of one man, a verdict might 


with much more facility paſs from the Judge, 
who has greatly the ſuperiority of a Jury in 


point of legal knowledge, But experience 


con- 
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convinces us, that ric impartiality is not an 


ingredient bf the human heart. Few men 


exiſt who are not the dupes of ſome partial 


bias, which ſtimulates their actions, and | 


blinds their judgment, By this they form a 
favourite opinion of their own. and ſted- 


faſtly adhere to it, in ſpite of reaſon, of argu- 


ment, or of fact. 


But when a matter is left to the determi- 


nation of twelve indiſerent perſms, this local 


prej udice loſes its effect. The caprice of one 


private opinion, is balanced by that of ano- 


ther. Each man feels a diffidence of his own 


diſcernment; he dreads the ſhame of being 
detected in a partial deſign, and readily em- 


braces that one, uniform, deliberate opinion, 


which reſults from the evidence immediately 


before them, and forms the pureſt and moſt 
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( vii ) 
impartial adjudication, that any human ſyſ- 


tems have yet been able to produce, 


ReFERENCE to a /oe Arbitrator, is preciſely 


the ſame as trying a cauſe without a jury. And 


if the number of Arbitrators be encreaſed to 


three, or five, the objection ſtill remains, ſince 


one perſon eventually determines for the whole. 
To convince the public of the danger of truſt- 


ing to arbitrations under any form, and to re- 


commend them u pon every arduous occaſion to 


abide the ifſue of a trial by. their peers, is the 
object of the preſent publication. I am not, 
however, to flatter myſelf that it will paſs 


without cenſure. While ſome are forward to 


impute to it the gratification of implacable 


reſentment, others will contend, that the pra- 


perty was of ſmall value, and nat worth the 
expence and trouble of defending. But ſuch 
eriticiſms are below »zy notice. They neither 
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refute arguments, nor alter facts. The value 
or importance of the ſpot is not in queſtion 
it never was an object with the proprietor. The 
man of ſpirit does not meaſure the Wiens 


by the nominal damage he receives. He con- 


ſiders the principle upon which it is founded. 
He reſents the attack in proportion to the 
malice which gave it au and while he 
delivers up the fugitive as an example to ſo- 
ciety, he rejects with indignation every offer 


b 
of pecuniary gratification. 


1 


KERLATIVE TO THE 


LITIGATION 


CONCERNING 


FAREHAM OUAY. 


combination, and oppreſſive meaſures, exer- 
ciſed under official tyranny, become objects of 
public enquiry and reſentment, in proportion as the 
rights of the ſubject, and the peace of Society, are 
endangered by them. If this maxim be true, which 
appears to form the baſis of our freedom and ſecurity, 
little apology need be made for the preſent publica- 
tion; ſince it reprobates a ſtretch of delegated truſt, 
as dangerous to univerſal, as to individual property. 


Pee injuries, reſulting from malignant 


Offenders of ſuperior rank, too often paſs with 
impunity ; though the conſequent injuries are ſerious 
and alarming. And yet, while the virtue of the 
people, and the ſpirit of the conſtitution, afford ſuch 
ample means of redreſs, we can only blame the want 
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of perſeverance in the injured party, for ſufſering them 
to eſcape. Men, indeed, dignified by exalted ſtation, 
or intdxicated'with powef; frequently impoſe on the 
credulity of ſome, and terrify others into a tame 
ſubmiſſion to their will; whilſt thoſe of inferior 
authority, by craft and contrivance, blind the eyes of 
the unwary, and poiſon the minds of their aſſociates 
and friends. But when the appeal is openly ſubmitted 
to the candid public, no ſophiſtry can influence the 
impartial ſcale, which preponderates only with the 
cauſe of Truth. 


The ſtory commences as early as the year 1781, 
ſoon after the re- paſſing an act of parliament for widen- 
ing and repairing the Turapike Road leading from 
Chawton Pond, in the County of Southampton, 
through Wickham and Farcham, to the Town of 
Goſport. This act, (in all caſes under the govern- 
ment and controul of the General Turnpike. A&) 
delegates authority to Truſtees therein named, or any. 
five of them, © to widen, or divert, turn, ſhorten, 
vary, or alter the courſe or path of any part or 
©* parts of the roads compriſed in this act; and that 
* any variation of road may be made through any 
«© private grounds or hereditaments, fr/t making ſatis- 


% fattion to the owners thereof, and perſons intereſted 


* therein, for the damage they may thereby ſuſtain.” 

But this act does not extend © to the taking in any 
and that is a garden, or orchard, adjoining to any 
5* dwelling-houſe, or any (a) yard, park, e 


(a) Part of the land taken from Mr. Barfoot comes under 


this deſcription, 
* lawn, 


1 1 


« jawg, or ground adjoining to the front of any 
e capital meſſuage, or planted walk, or avenue to a 
* houſe, or any part thereof, without the abſolute 


* conſent of the proprietors thereof.“ 


It unfortunately happened, that a certain part 
of this turnpike, which paſſes over a cauſeway and 
bridge at the ſouthern extremity of the Town of 
Fareham, was much too contracted for ſo populous 
and public a highway. It was ſo narrow, particularly 
in one place, that two carriages could not in ſafety paſs 
each other; wherefore the Truſtees, upon a view of 
the premiſes, very judiciouſly propoſed to widen and 
enlarge it, by taking in ſome of the adjoining mud- 
lands, the property of Sir William Benett, of Fare- 
ham, and Peter Barfoot, Eſq. 


The Biſhop of Wincheſter being Lord of the 


Manor of Fareham, (5) is, by a certain cuſtom, which 
* has 


(3) The right of the Biſhop of Wincheſter, as Lord of the 
Manor of Fareham, formerly extended over the nine following 
tythings, viz. Camiſbiſhop eaſt and weſt, now called Cams, 
Puxhold, Denmeade, Crockerhill, Catisfield, North Fareham 
now Roche Court, Abſhott, Brownwick, and Beddenham, ex- 
cluſive of the Town of Fareham. But before the reſtraining act 
of Elizabeth took place, Camiſbiſhop or Cams, Denmeade, 
Catisfield, North Fareham, Abſhott, Brownwick, and Bedden- 
ham were all fold off and alienated ; having been purchaſed by 
the Earl of Southampton, and others, with all manerial rights 
and privileges whatſoever; ſo that of this manor, there only 
remained to the Biſhoprick, the two tythings of Puxhold and 
Crockerhill, with part of the Town of Farcham. But the greater 
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has obtained time immemorially, obliged to find 
timber to repair all the ſluices and bridges within the 
ſaid manor. And the bridge, in the centre of the 


cauſeway, being ſuppoſed of this deſcription, and 


1 very much out of repair, it was prudently determined, 
il by 
1 part of Fareham is either held under the manor of Cams, or 
"1 under the Hoſpital of St. Croſs, fo that what remains to the 
i) Biſhop, is of no great extent, nor does it include more than one 
third of the inhabitants. 1 
As to the Biſhop's manerial right, ſet up and claimed over the \ 
J land which is the ſubje& of this diſquiſition, we will give it its F 
fulleſt ſcope. 'The King's highway, leading from Fareham to 1 


Goſport, now made a turnpike, runs in the direction of north to 
ſouth. The lands on either {ide the road, at the ſpot in queſtion, 
have been repreſented as vithin the Biſhop's manor, at this day, | 
But the fact is, that the eaftern ſide of the road, except where 
freehold intervenes, is within the manor of Cams, as appears from 
inconteſtible evidence, deduced both from the court rolls and 
records of the manor, as well as from perſonal uſance ; nor have 
the Biſhops of Wincheſter, for ſeveral centuries paſt, claimed any 
right here, until the preſent diſpute came forward. On the 


*weflern ſide the road alſo, at the place in queſtion, the Biſhop's 
right, as Lord of the Manor, is equally unfounded. What he holds 
there, conſifts only of a marſh, of about four acres of land, with 
a ſmall cottage in front, which adjoins the road over what is 
called Fareham Quay. Theſe premiſes are part of his Lordſhip's 
demeſne lands, which conſtitute a freehold in himſelf, and relate 
, in no ſhape whatever to his manerial right; beſides, being diſ- 

poſed of on a leaſe for three lives abſolute, he cannot exerciſe or 

claim any authority or privilege there. Nor do the holders of 

the lands, at or near this ſpot, ſubmit to any cuſtom or ſervice to 
the Biſhop, as Lord of the Manor. And the tenement imme 
 "diately adjoining. the Biſhop's marſh and cottage, is copyhold, 
under the manor of Cams, and pays a quit-rent to the Lord of 
p that 
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1 
by the truſtees, to apply to the Biſhop of Wincheſter, 
to requeſt his Lordſhip would allow timber to repair 
the bridge, at the ſame time that the improvement of 
the road was going forward. | 


This application was made in the life-time of the 
Rev. Dr. Thomas, the late biſhop ; who not being 
fond 


that Manor, of two ſhillings per annum. 'The mudlands in queſ- 
tion, on the eaſtern ſide of the highway or turnpike road, are, as 


was before obſerved, fituate within the manor of Cams; but ſo 
much of them as were purchaſed by Mr. Gringo, and devolved by 
will to the preſent owners, were not purchaſed ſuBje& to any con - 
troul, or to the exerciſe of any authority of the Lord of the Ma- 
nor; becauſe all right and title of the Lord of the Manor, was 
ſold with them, as the deeds of conveyance clearly expreſs.- 
Hence it becomes obvious, that all claims ſet up by the Biſhop of 
Wincheſter to this ſpot, are vain and nugatory. Having had re- 
courſe to a gentleman who was for thirty years together poſſeſſed 
of a patent place under the Biſhop of Wincheſter, and having in- 

ſpeed all the records and papers, both public and private, which 

have from time to time fallen into his hands, I am enabled to 

ſtate theſe facts with more preciſion than almoſt any of his Lord- 

ſhip's preſent officers. I therefore pledge myſelf for their authen- 

ticity, and am ready to prove them. 


It may not be altogether foreign to the ſubject, ſhould I here 
premiſe, that it is no uncommon thing with tenants for life, not 


pPreciſely to know the cuſtoms and extent of thoſe eſtates, which fall 
to them by chance or accident. It is on this account we ſo often 
find the claims of ſuch perſons carried far beyond the line of 
right ar reaſon. Thus, the Biſhops of Wincheſter, for a con- 
ſiderable time paſt, have introduced the cuſtom of cutting 
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fond of encreaſing the perquiſites of his (c) wood- 
ward, or rather having doubts whether the bridge 
was within the limits of his juriſdiction, would not 
comply with the requiſition of the truſtees. A view 
was in conſequence taken of the premiſes, and the 
Nuice, upon enquiry, was found to be the boundary of 
his Lordſhip's demeſne lands, and was erected for the 
purpoſe of draining off his marſh, which lies conti- 
guous to it, and is ſubject to be overflown by ſudden 
falls of rain. 


timber for ſaJe, which grows upon the waſte lands within the 
manor; notwithſtanding there does not appear to be any lega] 
pretence for ſuch a procedure. On the contrary, they are re. 
fAlrained by law, from the exerciſe of that power. Being merely 
tenants for life, under a preſentation from the King, they have no 
licenſe whatever to impoveriſh the eſtate, by alienating any part 
of the land, or by diſpoſing of the timber. It is a fact, eſtabliſhed 
by ancient vſage, and confirmed by ſtatute law, that no timber 
Mall be felled upon the was rEs of any epiſcopal manor, held 
under free and ancient ſackage, as the Biſhop of Wincheſter's manor 
of Fareham is; but for the purpoſe only of keeping in repair the 
demeſne eftgtcs, together with all bridges, fluices, ponds, and 
highways appertaining to ſuch manor. The authorities of all the 
great Law Lords, who have treated on the ſubject, confirm this 
doctrine; and it would be well were leaſeholders to put a ſtop to 
euſtoms of ſuch pernicious tendency. I may perhaps, at my lei- 
ſure, more fully elucidate this ſubject, and lay before tenants in 
general, a proper line of conduct to be purſued for this purpoſe, 


(c) The lop and top of all trees, felled by order of the Biſhop, 
ars, by a long eſtabliſhed cuſtom, the perquiſite of the woodward, 


A ſe· 


E 
A ſecond application, therefore, accompanied with 
a repreſentation of theſe facts, is ſaid to have had the 
deſired effect. The repairs of the bridge and ſluice were 
forthwith put in hand, under the management of Mr. 
Mant, his Lordſhip's then woodward, and of Mr. Bar- 
gus, one of the truitces of the turnpike road. 


M:. Bargus (d), and Mr. Mant, now went hand in 
hand. They ne:ded not the clauſes of an act of par- 
liament to direct their judgment, or to enlarge their 
zcal tor the nublic good (e). Private property was no 
longer a conſideration of moment. They ſeized upon 
the e aing mudlands without ceremony, and con- 
verted what part of them they pleaſed to the public uſe, 
vi hout oace reſorting to the owners for their appro- 
bation, or conſidering the injuries they were likely to 
ſuſtain by it. 


Sir William Benett, indeed, had the cold compli- 
ment, paid him, that he might look at the land, after 


cd) This difinguiſded gentleman, in almoſt every inſtance, was 
chairman and manager of the meetings. 


ce When the conduct of theſe gentlemen was afterwards ar- 
raigned for ſeizing upon this land without conſent of the owners, 
or of calling in a jury to aſcertain its value, they excuſed them- 
ſelves under pretence of having been hurried into it by their x 
for the public good !!! 
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it was ſtated out; and I believe they had modeſty 
enough to ſet back ſome of the ſtakes, which, even in 
his good matured opinion, exceeded all moderation or 
decency. But the approbation of the other proprietor, 
who lived at ſome diſtance from the ſpot, was of no 
importance. He was never once conſulted on the 
. occaſion, though a truſtee under the act; nor did he 
ſo much as hear of the ſteps they had taken, until 
ſome months after the encroachment was fully 


completed. 


It muſt here be premiſed, that the road, before this 
alteration took place, was in one part only fifteen 
feet wide; but theſe liberal minded friends of the 
public cauſe, had now extended it to hiriy-cight feet 
and upwards, although the legiſlature pog/tively directs, 
* That no turnpike road ſhall in any place exceed 


thirty feet in ) width.“ 


To a man of leſs diſcernment than Mr. Bargus, 
ſuch an obvious violation of the ſtatute, would 
have appeared highly improper; and directed an 
immediate compenſation to the injured party. But 
more exalted views occupied his mind, and ſug- 
geſted the contrivance of a plan, which, if once 
accompliſned, would immortalize his name, and 
wipe away the ſtigma formerly caſt upon it, 
* That he meant to injure the Town of Farebam; 


(/) See General Highway AR, page 23. 
when, 


191 
when, in truth, he only wiſhed to ſuppreſs athletic ſports, 


as 2 means to preſerve the conſtitutions of the peaſantry, 
and to ſecure the peace of the neighbourhood ! 


Influenced by ſimilar motives, and looking forward 
to the immenſe advantages that might accrue to the 
Town of Fareham, by the long foreſeen commercial 
treaty, provided a free quay could but be eſtabliſhed 
for public uſe, he wiſely conſidered that this acqui- 
ſition might eaſily be obtained, under colour of the 
turnpike act, by widening the road to a ſufficient 
extent to anſwer both purpoſes at (g) once, The 
thought was ingenious, and dignifies the mind that 
gave it birth. It was put into immediate execution. 
The quay, in addition to the road, reared its head 


above the ſeas, and now invites to free and univerſal 
commerce ! 


To form a competent idea of the buſineſs, it will 
be neceſſary to ſtate a particular of the two eſtates 
upon which theſe encroachments were made, and 
which, by that means, have been materially injured 
and reduced in their annual value. 


One of theſe eſtates is called Dock, Dock-yard, 
and Quay Cloſe, containing, fix acres, upon which 
ſtand a manſion houſe, with court yard, coach houſe, 


& 


(s) And yet the act of parliament expreſsly declares, that the 
turnpike road ſhall not be encumbered, and directs a fine of forty 
ſhillings to be levied upon all perſons offending in this wzy. See 
Golport Turnpike Act, page 150, 

and 


1 4 
and ſtables, beſides ſeveral dwelling houſes, and other 
buildings. This eſtate was purchaſed into the family 
of the preſent owners, in the year 1682, by Mr. Roger 
Gringo; from whom it devolved in legal ſucceſſion 
to his grandſon, the late John Gringo, Eſq. of 
Farcham; who carrying on the buſineſs of a mers 


| Chant, in a very extenſive line, erected ſtorehouſes, 


and other conveniencies, to facilitate the ſame, 


In the early part of his life, there was no regular 
quay at Fareham. Ships reſorting there with mer- 
chandize, were obliged to lade and unlade their 
cargoes upon the ſtrand or ſea ſhore, ſubject to in- 
juries from high tides, and of depredations of various 
other kinds; and yet all perſons who placed their 
wares upon thoſe ſhores, were obliged to pay Mr. 
Gringo wharfage for the ſame. But finding the reſort 
of ſhipping conſiderably encreaſe, he determined to 
erect a large and commodious Quay for their accom- 
modation, as well as for the improvement of his 
eſtate, and for the advantage of poſterity. This un- 
dertaking he compleated at a great expence; the rates 
of wharfage were regulated and-eſtabliſhed ; and he 
continued in the quiet poſſeſſion of the ſame, receiving 
wharfage, as well on the ſea ſhore adjoining the high- 
way leading to Goſport, as upon the quay he had thus 
ercted, during the whole reſidue of his life, without 
moleſtation or impediment of any kind. 


Snortly after the erection of this quay, the weſtern 


extremity of which abutts againſt the high road, Mr, 
Gringo 
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Gringo confidered, that the mudlands in the front of 
it, over which the ſea flowed at every tide, being 
private property, and held under a grant from the 
Crown, were in the poſſeſſion of perſons who might 
at any time encloſe the ſame, and ſhut him out from 
the benefit of the tide, and by this means prevent 
more than one veſlel at a time from ranging up to 
his (Y) quay ; he therefore purchaſed two acres of the 
mudlands, which immediately adjoin to the above- 


mentioned eſtate, and extend all the way in front of 


the quay, ſtorehouſes, and other buildings, from the 
ſide of the common highway leading to Goſport, to 
the river or channel leading to Portſmouth Harbour, 
of one Mr. Franklin, the then poſſeſſor, who legally 
conveyed the ſame to him and his heirs for ever, by 
deed of leaſe and (i) releaſe, in the year 1737. 
Upon 
() It is here neceſſary to remark, that Mr. Gringo's eſtate of 
Dock, Dock-yard, and Quay Cloſe, was provided with docks for 
the building and repairs of ſhipping. 'The boundary of this 
eſtate towards the ſea, was therefore of the higheſt importance; 
and for that reaſon land marks were kept up to ſhew the extent of 


it towards the river or channel, covering and preſerving a line 
from thence to the highway, or turnpike road, which leaves ſuf- 


ficient room for one yeſiel to range up within the line of the 


fluice or bridge belonging to the Biſhop of Wincheſter, all within 
which is Quay Cloſe eſtate; and upon part of which this en- 


croachment is made, as well as upon the mudlands purchaſed of 
Franklin. 


() As the title deeds of both eſtates come forward in the 


Evidence, it were needleſs to particularize them here. All that 
19 
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Upon the death of Mr. Gringo, theſe eſtates, in 
the ſituation above deſcribed, devolyed by will to the 
preſent owners; who have continued in the quiet 
poſſeſſion of them, receiving, either by themſelves or 
tenants, all rates of wharfage, and all other immuni- 
ties whatſoever, thereunto belonging. The quay was 
let, ſeparate and diſtin from every other part of the 
eſtate, to Mr. Corte, of Goſport, for twenty-five 
pounds per annum ; and after his term expired, they 
might have had a tenant for the ſame at the advanced 
rent of thirty pounds per annum. But at this time 
the above encroachment took place. The turnpike 
road was widened upon the very lands which form 
the weſtern extremity of theſe two eſtates; the road 
has ſince been uſed both as a turnpike and a free 
quay, and perſons indiſcriminately ſuffered to ſhip 
and. unſhip their goods free of expence ; the natural 
conſequence of which has been, that the original 
quay was almoſt immediately abandoned, and the 
value of it reduced to leſs than ten pounds per annum, 
ſolely by means of this depredation. 


Mr. Barfoot, as was before obſerved, living at a 
diſtance from the ſpot, knew not of the evil tendency 


of theſe tranſactions, until his tenant, ſome time after, 
came to pay bis rent, and then complained of the 


id jury and loſs he every day ſuſtained, by means of 


is now intended, is to impreſs the reader's mind with a proper 
idea of the facts, as a ground whereby to judge of the ſubſequent 


conduct of the truſtees, 
the 
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the late encroachment. Aſtoniſhed at the repreſenta- 
tion, he went immediately to Fareham, and found 
the premiſes exactly as deſcribed ; when, with a 
warmth of feeling that is ſuppoſed to aminate every 
inſulted Engliſhman, he reforted to the firſt public 
meeting of the truſtees, to demand ſatisfaction for the 
injury done his quay, and to require a proper com- 
penſation for his land, which they had illegally taken, 
without either his knowledge or conſent ! | 


The truſtees, after recovering from an involuntary 
pauſe, which an internal conviction of their own 
error appeared to furniſh, turned the charge upon 
their acting clerk, of whom they affected ſternly to 
demand, Why he had not applied to Mr. Barfoot for 
his (k) conſent? The clerk, apparently as much con- 
founded as his maſters, replied by ſaying, He THouGnT 
be dad! But when the matter came to be explained, 
it turned out that he had only applied for leave ta 
take in the corner of a garden belonging to Mr. Bar- 


(4k) We may here remark, that the truſtees, by demanding of 
their Clerk, “ why he had not applied for Mr. Barfoot's con- 
ſent,” publicly admitted and acknowledged the land to be his 
property. But how this is to be reconciled with their future 
declarations and proceedings, I am at a loſs to conceive. They 
afterwards - affirm, That they ever admitted the land to be 
the property either of Sir William Benett, or of Mr. Barfoot ; 


Kor ever applied for their conſent.” === Mark the ſequel, 
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foot, in another part of the road, which he readily 
granted them; but for which they have never yet, 
though they promiſed, made him any kind of compen- 
ſation, unleſs their ſubſequent conduct can be conſtrued into 

an equivalent 


After the firſt effects of this application had ſub- 
ded, both truſtees and clerk were forward to ac- 
knowledge, they had done wrong! They profeſſed, 
however, not to have done it intentionally, nor to have 
foreſeen, that widening the road, would have been 
productive of the injury complained of ; but ſince it 
had, they would, at their own expence, prevent a con- 
tinuance of it. With this apparent view, they ordered 
their clerk, Mr. Bedford, to circulate hand bills 
through Fareham and its vicinity, which he immedi- 
ately complied with, ſtrictly forbidding all perſons 
whatſoever, under a proſecution in the pains and pe- 
nalties provided by the act, from laying any merchan- 
dize, commodity, article, or thing whatſoever upon 
the ſides of the turnpike road zow called Fareham 
Quay; and from uſing it in future, in any reſpect as 
a wharf, for ſhipping or unſhipping goods. 


Satisfied with this, Mr. Barfoot retired; and of 
courſe concluded, that his tenant was to be ſecured in 
the cuſtomary emoluments of a Quay, for which an. 
adequate rent was to be paid, and in the erection of 
which, his anceſtor had expended ſo conſiderable a ſum 


of money. A very ſhort period, however, convinced 
him 


—— 
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him of his error, and of the general inſtability of ver- 
bal engagements. *Tis true, the hand bills were 
poſted up, and diftributed ; but when complaints 
were made that little or no attention was paid to them, 
and that the ſame uſe was now made of the road for 
ſhipping and unſhipping goods, as before the hand 
bills were iſſued, and that the grievance exiſted in as 
large an extent as ever; no attention was paid to theſe 
complaints; the pains and penalties preſcribed by the 
act were diſpenſed with; the injuries before urged were 
augmented; and the remonſt rances of the injured 
party turned into ridicule, by the very perſons who 
had ſo lately, and ſo ſeriouſly pledged their honor to put 
a ſtop to the injuſtice ! 


Hence it became neceſſary to make: another appli- 
cation to the truſtees, at a public meeting, to demand 
why their engagements had not been fulfilled; and 
why the tenor of the hand bills had not been enforced ? 
Mr. Bargus, the chairman and champion of the party, 
undertook to reply. He inſiſted that Sir William 
Benett had given his conſent to the erection (1); and 
that therefore, as he was joint owner of the eſtate, 
they were warranted in having acted under that con- 
ſent. Beſides, he had heard the land belonged to the 
Biſhop of Wincheſter, or to the inhabitants of Fare- 
ham, and therefore it was not in the power of the 
truſtees to prevent the uſe that was now made of it. 


(!) A declaration the reader is particularly requeſted to bear 
in memory. 


Mr. 


[ 16 J . 


ingenuous evalion was intended, told them, in plain 
and poſitive terms, that the land was Eis property, 
and DID NOT BELONG either to the Biſhop of Win- 
cheſter, or to the Town of Fareham. But if they had 
REALLY any pretenſions of that kind to ſet up, he 
would, to convince them of the juſtice of his claim, 
produce, at their next mecting, the title deeds by 
which he held the eſtates, on condition, that they 
would, on their part, produce what title hey had to ict 


up againſt him, 


This propoſal was unanimouſly acceded to; and at 
the next meeting, Mr. Barfoot not only produced his 
writings, but generouſly delivered an abſtract of them 
into the hands of the clerk, for the inſpection and uſe 
of the truſtees. He then requeſted to fee the title on 
which the truſtees founded the claim of the Biſhop of 
Wincheſter, or of the Town of Fareham. The clerk, 


Mr. Bedford, got up, and ſaid they had no title deeds 


whatever; but that Mr. Bargus, not being able to 
attend the meeting, had juſt ſent a note, ſtating, 
* That one John Green, and two or three other 
** elderly perſons of Farcham, could remember goods 
to have been landed upon Fareham Quay for many 
years paſt ;” which was all they had to adduce on 


the occalion (wm). Upon this, the truſtees preſent, 
una- 


(-z) It is ſomewhat remarkable that Mr. Bargus, after ſetting 
dp the Biſhop's claim, and acceding to a determination of right, 


by 


Mr. Barfoot, aware that ſome ſuch mean and diſ- 


1 
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unanimouſly declared it to be their opinion, That 
& the land upon which the road and quay was widened, 
cc as the eſtate and property of Sir William Benett 
and Mr. Barfoot, and that an adequate compenſa- 
tion ought to be made them for the ſame.” The 
truſtees alſo deliberated upon a ſum that ſhould be of- 
fered, and aſked Sir Wm. Benett what he thought was 
the value of the land ? Several ſums were propoſed 
by the different perſons preſent ; but not being acceded 
to on the part of the proprietors, it was agreed to 
poſtpone the matter till the next meeting, when the 
value ſhould be put into a way of being fairly aſcer- 
tained, and finally ſettled, 


Perfectly ſatisfied with theſe aſſurances, Mr. Bar- 
foot did not trouble himſelf to make any further ap- 
plications z not ſuſpecting the truſtees would falſify 
their preſent engagement, or invent new pretences to 
avoid giving him redreſs. But after ſeveral meetings 
had been held, and no further notice taken of the 


by the production of the title deeds on either fide, ſhould, on the 
very day appointed for that purpoſe, carefully abſent himſelf ; 
and to keep the diſpute alive, ſend this ridiculous note, unauthen- 
ticated or eſtabliſhed, by any thing more than his own ih dixit. 
But even admitting this aſſertion to be true, that goods had been 
formerly ſhipped from the road; yet, it muſt be obvious that 
the property was altered, fince the road had been extended from 
its original boundary, to near twelve feet upon the land be- 
longing to Mr. Barfoot ; and that the landing plate or quay now 
uſed, was actually that part of the road lately encroached upon 


his eſtate, ard no other, . 
C matter; 


E 


matter; and after writing to the clerk, without being 
able to obtain an anſwer, he, in the month of January 
1784, which was ſix months at leaſt after his title- 
vg had been produced, wrote again to Mr, Bed- - 


ord, clerk to the truſtees, ſtating, ** That unleſs im 
*« mediate ſatisfaction was made for the lands en- 


* croached upon, as well as for the injuries done to 
his quay, he ſhould, if the delay aroſe, as he feared 
it did, from a wilful deſign of the truſtees to harraſs 
<« and perplex him, as well as to alienate his property, 
immediately pull down and deſtroy the encroach- 
** ment, as far as it extended upon his eſtate. Burt, 
if the delay aroſe from any doubt they might yet 
* have as to his right, he would either ſaw a poſt, 
* or remove a ſtone, for the purpoſe of founding an 
action, in order to try it fairly in a court of law.” 


To this propoſal, Mr. Bedford, in his official ca- 
pacity, on the 4th of () February, 1784, wrote the 
following anſwer. 


S I R, 4 1 
* Yours of the inſtant I found at Fare- NF 
* ham, and as you deſired, I laid the ſame, with your 4 


(a) The truſtees preſent on this occaſion were, RICHARD 
BARGUS, J. Marſhall, R. Maidman, Peter Threſher, John 4 
Turemer, James Lys, Mark Robinſon, and William Benett. 1 
Their fignatures ſtand upon the turnpike books, authoriſing and 1 
confirming the propoſals of compenſation contained in this letter. 1 
Tbe reader will remark, that Mr. Bargus has ſince denied ever = 
being preſent at any meeting, where a compenſation was pro- 4 
poſed, or Mr, Barfoot's right acknowledged. But the aways of * 
fome men are pal finding out. 


PLA 


Ae 


former 
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1 tc former letters, before the truſtees, Who, with the 
L * approbation of Sir William Benett, made the fol- 
& lowing order, viz, 


„The truſtees preſent, having taken into conſi- 
* deration two letters from Peter Barfoot, Eſq. to 
13 * their clerk, reſpecting the land near Fareham town 
by „ quay, taken in and laid to the road to widen the 
* ſame there, the ſaid truſtees, with the approbation 
* of Sir William Benett, joint owner of the late Mr. 
* Gringo's quay, propoſe, That poſts and rails ſhall 
** be put up, by and at the coſt of the truſtees, ſo as 
* to encloſe and pale off all the land upon the ſaid 
8 * quay againſt the ſea, as exceeds the diſtance of thirty 
j ©* feet, from the dwelling-houſe oppoſite. Or, if that 
** ſhould not be approved, that a jury be ſummoned, 
ce and returned by the ſheriff, to ſet a value on the 
** land ſo taken in, e ſame as if ſuch value had been 
* aſcertained PREVIOUS (o) to its having been taken in as | 
* aforeſaid.” 


1 hope theſe offers will likewiſe meet your con- 
** currence; indeed, had the truſtees foreſeen the 
** neceſſity of taking this land by a jury, you could 
ben only have been paid in the way they now offer. 


() Here is a full acknowledgment of the illegality of their 
proceedings in the firſt inſtance, Had they conformed to the 
letter of the law, and either obtained the approbation of the 
owners, or procured a valuation of the land by a iury, the whole 


1 4 

* But under the acquieſcence of Sir William Benett, 
te preſerving the line to your quay, and ſuppoſing and 
* believing the other land to belong to the Biſhop of 
* Winton, the ſtone facing was extended and put 
„ down in the way it now ſtands. Yow'll now pleaſe 
eto conſider which propoſal you think moſt advan- 
* tageous, that of having poſts and rails put down as 
* propoſed, preſerving a road of thirty feet the whole 
* extent of the quay, or having the ſatisfaction of a 
jury; and you will favour me with your anſwer, 
* that I may communicate the ſame to the gentlemen 
* at their next meeting. 


(Signed) 
* TAMES BEDFORD.” 


To this letter Mr. Barfoot immediately replied, 
T hat he ſhould by no means be ſatisfied with barely 
poſting and railing off the land, fince he had too much 
reaſon to fear, that mode would turn out equally in- 
efficacious with the hand bills; and therefore ſhould 
prefer the ſheriff being called upon to ſummon a jury, 
for the purpoſe of ſetting a value on the land, and 
aſcertaining the damage he had ſuſtained. 


With this view, Mr. Barfoot and Sir William 
Benett both attended the next turnpike meeting. It 
was then obſerved, that the expence of calling in the 
ſheriff. and jury, would amount to thirty or forty 
pounds at leaſt; to ſave which, Mr. Barfoot and Sir 
William offered to leave it to the reference of any 

four 


1 


four diſintereſted gentlemen, who ſhould have au- 
thority, in caſe of non- agreement, to call in a fifth, 
and his award to be final. This propoſal was acceded 
to on the part of the truſtees, with an amendment 
from Mr. Bargus, That no gentleman, who was a truſtee 
of the road, ſhould aff as an arbitrator. An order to 


this effect, was made in the turnpike (p) books; and 
the arbitrators were named on both ſides, viz. Mr. Cole, 
a barriſter at law, and Mr. Dinely, a ſolicitor, on the 
part of Mr. Barfoot; and Meſſrs. Arnaud and Grant, 
grocers, at Portſmouth, on behalf of the truſtees. 
Soon after this nomination, the Clerk, in a very un- 
becoming manner, 'got up, and oppoſed the choice 
made by the truſtees, by obſerving, they were not 
upon a par with the other gentlemen, who were both 
lawyers. Upon this, two other gentlemen were named 
in behalf of the truſtees, viz. Mr. Watſon, a barriſter, 
and Mr. Thomas Binſtead, an attorney. To this ſe- 
cond nomination, Mr. Barfoot, for the ſake of peace, 
acquieſced; notwithſtanding one of the gentlemen 
was a truſtee of the road, and conſequently, under 
Mr. Bargus's own motion, ineligible to the office. 


An order was now to be drawn, as a ground for 
the reference; and to which all parties were to ſign 
their names. Mr. Bedford, the acting clerk, having 


(p) This order ſtands upon the books, ſigned William Benett, 
John Upton, Peter Barfoot, Francis Lys, James Lys, RICHARD 
BARGUS, Richard Maidman, George Fall, John Marſhall, 
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retired for this purpoſe, ſoon returned with a draught 
of it; but, to the aſtoniſhment of Mr. Barfoot and 
his friends, it was expreſſed in ſuch terms, as to give 
the referees a power to enquire into, and try the validity 
of his title deeds, as well as to ſet a value upon the 
land! a power greater than was veſted, by the act 
itſelf, in the ſheriff and jury. Mr. Barfoot, ſtung at 
the mean and ungenerous advantage attempted to be 
taken of him, flung out of the room, and declined all 
further remonſtrances with them. 


It was not until the 17th of February 1785, that he 
purſued any further meaſures for obtaining his right. 
He was willing to try what patience would effect; or 
what overtures time might produce, through the me- 
dium of the eafy, good-natured, Sir William Benett. 
But in theſe expectations he was likewiſe diſappointed ; 
and had the mortification at laſt to find, that nothing 
but violent ſteps was likely to bring the truſtees to 
their ſenſes, or reinſtate himſelf and tenant in the 
qulet poſſeflion of what had been ſurreptieuſly taken 
from them. | 


A public meeting of the truſtees having been an- 
nounced for the above day, Mr. Barfoot commiſſioned 
his attorney, Mr. Marett, of Waltham, to attend, 
for the purpoſe of obtaining, if poſſible, a final and 
direct anſwer, whether they meant to do him juſtice 
or not? and to demand a compliance with the offer 
they had made by letter from their clerk, to have the 


diſpute 
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diſpute ſettled by the ſheriff and jury, agreeable to the 
order of the 4th of February, 1784, entered upon the 
turnpike books, The truſtees affected to have no ob- 
jection; but thought it would be proper, as the diſ- 
pute had gone ſo far, to warn a ſpecial meeting for 
the purpoſe. This was agreed to, and an order wag 
drawn up by Mr. Bedford, the clerk, for the purpoſe 
of inveſtigating the buſineſs; but in uniſon with his 
former conduct, and truly con/etent with his ſituation 
as the ſer»#x7 of the truſt, he {till framed the order in 
an þ.nbiguou.. ſtile (4), ſo as to give the referees a 
power to try the title, as well as to value the land. The 
impropriety and indecency of the meaſure being ex- 
poſed by Mr. Marett, was at laſt given up. 


When the matter came before the ſpecial meeting, 
which was holden on the 5th of May, 1785, Mr. 
Bargus in the chair, it was declared, by that reſpectable 
character, That the truſtees had come to a final 
determination, not to abide by any order, but what 
* ſhould authorize a full inveſtigation of Mr. Bar- 
« foot's title deeds, before any compenſation ſhould 
&* take (r) place.” And as a plea for their conduct, he 


(9) It may not be amiſs to remark by the way, that when Mr. 
Bedford was afterwards engaged in converſation with his em- 
ployers, he was overheard to ſay, by a truſtee preſent, That bs 


framed the order ſo ambiguouſly, on purpoſe ! 


( ]) The reſolutions of this meeting are honoured with the ſigna- 
tures of the following truſtees, RICHARD BARGUS, M. Ro- 
hinſon, ſenior, M. Robinſon, junior, George Fall, Wm. Player, 
P. Henville, William Threſher, Philip Titcher, 
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urged, That if there were any legal title deeds to 
the land in queſtion, why ſhould Mr. Barfoot decline 
having them ſcrutinized ?” Mr, Marett replied, that 
ſo far from fearing or declining an inveſtigation of the 
title deeds, if the truſtees would be at the expence of 
ſuch inveſtigation, it ſhould come forward ; and if his 
client did not ſucceed in eſtabliſhing his claim, he 
would agree that the whole expence of the enquiry 
thould fall upon him. 


, %. 
\ 


not induce an acquieſcence on the part of the truſt 
Terms were not to be preſcribed to them! They 
ſiſted that the land was the Biſhop's, or veſted, by 
preſcriptive right, in the inhabitants of Fareham, If 
not, it was more likely to belong to the Mayor and 
Corporation of Portſmouth, than to Mr. Barfoot! 


This propoſal, fair and equitable as it was, neg 


Nothing now remained, but to offer the for- 
mer ſuggeſtion of Mr. Barfoot, that if they ſeriouſly 
doubted the validity of his claim, and were diſpoſed 
to meet it in a court of law, he would remove a pile, 
or a ſtone, that an action of right might be founded 
without acrimony, and come forward without ſpleen. 
But, no; this would be acting unlike themſelves; it 
would derogate from the firmneſs of their «ſuc! pro- 
ceedings ; and betray a want of /berality in the execu- 
tion of their plan. 


In this dilemma, what ſteps was an injured man to , 
take? Forbearance had been tried in vain; and all 
; xg gemons 
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remonſtrances had proved abortive! Recompence 
was refuſed, and a deaf ear turned to every mode of 
complaint! The pretended title of the Biſhop of 
Wincheſter had often been inſiſted upon; and was on 
many occaſions uſed to give ſanction to that ſpecies of 
conduct, which, for want of it, would have appeared 
barefaced anq inſufferable. And as the preſent Biſhop 
of Wincheſtey, about this time, did his chaplain, the 
Rev. Dr. Chelſum, the honor of a viſit at Droxford, 
Mr. Barfoot thought it a fit opportunity to wait on 
his Lordſhip, for the purpoſe of explaining the 
nature of the diſpute, and to expreſs a deſire of ſub- 
mitting his claim to the deciſion of his Lordſhip's 
candour; or to put it on any footing that would pre- 
vent violence and litigation. 


He *accordingly paid a viſit to his Lordſhip, and 
ſtated, in a ſummary way, the particulars of his claim. 
He repreſented, alſo, the unfriendly proceedings of 
the truſtees; and the ſhelter they had taken, under 
a pretended title of the Biſhop of Wincheſter. His 
Lordſhip heard the complaint with patience; and, 
with a generoſity that did him honour, declared, 
That as the diſpute began before he ſucceeded to 
the Biſhopric, he would not interfere in the matter 
on either ſide;”* or words to that (5) effect. 


(-) It muſt here be remembered, that this diſpute commenced 
in the life-time of the late Biſhop, who, dying ſoon after the 
repairs of the ſluice were ordered, was ſucceeded by the Hon. and 
Rey, Brownlow North, brother of Lord North, 
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In this ſtage of the bulineſs, Mr. Barfoot found 
himſelf quite at a ſtand. His property had been 
greatly injured, his eſtate leſſened in its value near 
twenty-five pounds per annum, his land forcibly taken 
away, and converted into a noble road, of which the 
public hourly felt the advantage. He did not like 
the idea of pulling it to pieces, and of depriving them 
of an acquiſition, which at once afforded convenience 
and ſafety. And yet, to be duped in this way, was 
what no man of ſpirit, in juftice to his family or feel- 
ings, could tamely fubmit to. He was not above 
conſulting his friends in the law; he took the advice 
of ſeveral, and ail of them concurred in his own opt- 


nion, That, as Sir William Benett, the joint owner 


with him, had, in a limitted degree, acquieſced in the 
matter, he had no immediate redreſs by law, nor 
could, of himſeff, found an action againſt his adver- 
faries, without danger of a non: ſuit, a circumſtance of 
which his enemies had been previouſly informed, and 
was the true motive why they declined the propofal of 
removing a ſtone or pile, tor the purpoſe of founding 


an action, to bring the matter fairly to an iſſue, He 
therefore, in the laſt extremity, when no other remedy 


was left, and after every expedient for redreſs had 
failed, determined to pull down and deſtroy the en- 
croachment which had been erected upon his land, to 
the annoyance of his eſtate, and to the prejudice af 
his quay, 


Previous to the actual putting this determination in 


practice, Mr. Barfoot, on the firſt day of June then 
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C 3h BY . 
next following, had an interview with Sir William 
Benett, the joint owner with him in the eſtate, who 
was then at his houſe on a viſit. He acquainted him 
with the reſolution he had formed, of removing the 
nuiſance ;z and pointed out the neceſſity of ſo doing, 
Sir William, not only approved the project, but hear- 
tily joined init; and agreed to depute ſome perſons of 
Fareham to meet on the quay the next morning, for 
the purpoſe of pulling it down. Mr. Bartoot, in con- 
ſequence, engaged two labourers, and went the next 
morning, the ſecond of June, to Fareham, fully ex- 
pecting to find the aſſiſtance that had been promiſed 
him. But, Sir William relented. His heart failed; 
he had conſulted with, or was conſulted by, /ome of his 
friends, In ſhort, inſtead of the aſſiſtance he ſtipulated 
to give, he ſent a polite card, ſtating, ** That he did 
ot approve the proceeding !” 


Mr. Barfoot, not at all diſpirited by this defect ion, 


determined to proceed with the ſtrength he had. He 


immediately ſet the labourers to work. The firſt 


thing was to aſcertain the boundaries of the ancient 
road and quay, which, by digging holes through. 


the ſurface of the new-made ground, was at laſt 
diſcovered, by the appearance of the flone facing 
of the old road next the fea, which was found in its 
original ſtate, and acknowledged to be ſo, by a num- 
ber of ſpectators who had affembled on the occaſion. 
The whole of the encroachment was then regularly 
ſtaked out, and amounted to one hundred and ninety- 

ſix 


1 
ſix feet in length, and from eight to twelve feet in 
width. When this was done, and the facing of the 
new work partly demoliſhed, Mr. Barfoot returned 
home, leaving his labourers to finiſh what they had 
begun, with orders not to deſiſt, till the whole en- 
croachment was removed, 


Soon after he had quitted the ſpot, Mr, Bargus 
appeared, with ſeveral of his adherents ; and partly 
by threats, and partly by promiſes, preyailed upon 
the two labourers to deſiſt, telling them, © If Mr. 


Barfoot was injured, he had a remedy by law, without 


pulling the turnpike road to pieces.“ 


Mr. Bargus then convened a meeting of ſuch of his 
followers as he could get together, to conſult what, 
in the preſent extremity, was to be done. But they 
were all panic ſtruck, All were at a loſs what to ad- 
viſe. At laſt, it was diſcovered, ** that they were 
* neither lawyers, nor conjurers; and therefore, the 
* beſt thing they could do, was to ſend for Mr. Bed- 
* ford, the lawyer, from Portſmouth Common, ta 
* adviſe them.” Mr. Bargus, for want of an emanu- 
enſis, undertook the important taſk of drawing up 
the ſummons, of which the following is literally 
a copy: 


Farebam June 2d 17585 
© Dx. Sik : 7 


J was this morning inford that Mr. Porter 
* by the order (I ſupoſe) of Mr. Barfoot had taken 


* down part of the quey I went down and there ſaw 
* tg 
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* to men taking it down I ordred them to deſiſt. as 
Mr. Barfoot had a nother remedy if the ground was 
« his the men did deſiſt. I ſhuld be glad to ſee you to 
* conſult what ſhould be dun. 


* I am your 
** moſt humble ſervant 


* RD. BARGUS 
eth wagoner waites for this“ 


When Mr. Barfoot was appriſed of this ſtep, he, on 
the 6th day of the ſame month, ſent three other 
labourers to complete the demolition of the quay. 
But ſoon after they had began the buſineſs, Mr. Juſ- 
tice Bargus again appeared, and, on bis own view, 
ordered them into cuſtody ; though he was himſelf the 
projector of the encroachment, and the proſecutor in 
the ſubſequent action. He bound the men over to 
the enſuing quarter ſeſſions, where they appeared, 
and were diſcharged for want of proſecution, 


Mean while, ſteps were taken to tie the hands of 
Mr. Barfoot himſelf. The truſtees, with Mr. Bargus 
at their head, preferred an indictment againſt him, at 
the aſſizes, and included therein his ſervant, with 
the two labourers who were firſt employed; whilſt 
the other three paſſed without notice! This hill, at 
the next Wincheſter aſſizes, was brought before the 
grand jury, which, to complete the farce, was com- 
poſed of the proſecutor Bargus, his ſon-in-law, and 
ſome others of the parties concerned, and the bill was 


found ! 


Lo) 
found! But, as Mr. Barfoot wiſhed to have the 
merits of the title brought forward, and was de- 
termined, if poſſible, to have the matter heard fairly 
out, he traverſed the indictment, in hopes of yet being 
able to inſtitute an action in the Court of King's 
Bench, againſt Bargus and others, for a treſpaſs on 


his property. 


Hoſtilities being commenced, each party had ta 
reſort to the beſt mode of defence. Mr. Barfoot, ſe- 
cured by legal deeds, and backed by an uninterrupted 
family poſſeſſion, of the one eſtate upwards of an hun- 
dred and fifty years, and of the other near fifty, could 
not ſuppoſe himſelf expoſed to danger. Ir was a bar- 
rier, he conſidered proof againſt every foul attempt 
upon his property; and having this on his ſide, he re. 
mained perfectly at eaſe as to the iſſue, let the matter 
be conteſted how or when it may, 


The truſtees by no means appear to have felt them- 
ſclves in a ſimilar ſituation. They were alarmed, and 
very jultly too, at the extent of their temerity. They 
| neither knew how to ſupport the indictment they had - 
wantonly preferred, nor how to defend the action with 
which they were threatened. Let us then, for a mo- 
ment, turn our eyes to that ſingular addreſs and con- 
trivance, which ſupplicd by art, what was deficient on 
the ſcore of juſtice, : 


To facilitate this honorable purpoſe, they convened 


a full aſſembly of all ſuch truſtees, as were ſuppoſed 
5 © likely 
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likely to coincide with their meaſures. At this meet- 


ing, it was agreed, nem. con. #9 ſtick by each ot ber. 
Two objects were propoſed, of the utmoſt importance 
to the ſucceſs of their enterprize. The one, was to 
obtain an opinion of counſel in their favour ; under 
the authority of which they might act with more 
ſecurity. The other, to prevail, if poſſible, on the 
Biſhop of Wincheſter, to take an active part in the 
diſpute; under ſanction of whoſe name they might 
proceed with vigour, and come forward with effect. 
Applauſe, of courſe, crowned the propolitions ; and 
Mr. Bedford was directed to bring about theſe flat- 
tering events. 


Ever eager in the purſuit of fame, and forward to 
combat thoſe double dangers which yield double re- 
wards, time did not lapſe in vain! A caſe was ſtated, 
and ſtated as it ould be too, to produce ſuch an 
opinion! It granted all they aſked, and confirmed 
all they had done! and, what is ſtill better, it con- 
cluded with aſſuring them, © That the public fund 
MiGHT be employed in their defence!“ 


It would afford but little entertainment, or infor- 
mation to the reader, to have the caſe and opinion 
copied at length. Suffice it to ſay, that Mr. Bedford, 
in ſtating the caſe, took care to repreſent, © That the 
e Town of Fareham is ſituated within a manor, part of 
* which belongs to the Biſhop of Wincheſter. That 
formerly, (God only knows when) a mill, belonging 

= ro 


j 
| 
1 


N 
ö 
[ 
| 


| [ 32 J 
* to his Lordſhip, ſtood upon the ſide of the high- 
* way, with a quay before it, (/ince called Fareham 


* 2uay) from which his Lordſhip's tenants, and the 
«© whole inhabitants of Fareham, had been time im- 


* memorially accuſtomed to ſhip off their goods and 


* merchandize, without any charge or expence what- 
* {oever. But that this mill had been tranſlated to a 


* more convenient ſpot; yet, though the mill was 
* gone, the quay remained. For the Biſhop, {whoever 
* he was) when the mill was taken away, cauſed the 
* road on each ſide to be raiſed, and filled in, and the 
* {ame to be planked or faced with ſtone againſt the 


„ ſea, which formed the ſame into a complete (t) wharf 
* or quay, from whence merchandize continued to be 


* ſhipped off free of expence—{zhough no trading veſſels 
could get up to it, for want of water!) 


(:) It is curious to obſerve, with what fingular uniformity of 
parts, Mr. Bedford has drawn his caſe! Here he ſtates, that the 
Biſhop of Wincheſter, when he repaired the road, formed it into 
a complete wharf and quay ; and in the very next paragraph but 
one, he roundly aſſerts, that this complete wharf, road, and quay was 
ſo narrow, that ſeveral accidents had happened by horſes and car- 
riages falling over into the fea!!! The ſame contradictory jar- 
gon runs tkroughout the whole, which every attentive reader 
cannot but remark with aſtoniſhment. The ſimple fact is, that 
this ſpot, being part of the King's highway, and frequently ren- 
dered impaſſable by the gverflowing of the tide, it was found 
neceſſary to raiſe and embank the road againſt the ſea, in order 
to pen the water back, Hence it became a convenient ſituation 
for market boats and wherries, reſorting to and fram Portſmouth 
and Goſport, to take up and ſet down paſſengers, &c. and from 
this circumſtance alone it acquired the denomination of FARE- 


naw Quay,” « Thar 
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** That though 7h acres of the mudlands, lying 
* before Mr. Gringo's houſe and quay, and againſt 
the turnpike road, had been purchaſed by Mr. 
Gringo of Richard Franklin, the former owner, yet 
neither Mr. Gringo, nor his deviſees Sir William 
, Benett and Mr. Barfoot, had ever, to the preſent 
* moment, exerciſed any diſtinct act of ownerſhip, 
* nor thought fit to take in or encloſe the ſame ; but 
* that it ſtill continued to lie open, admitted the 
** water to flow over it at every tide, and ſhips and 
<< veſſels of all denominations were ſuffered indiſcri- 
** minately to occupy and ſwim over it, to all the 


* wharfs and ſhores by which it was (2) ſurrounded. 
That 


(2) Did not Mr. Gringo purchaſe theſe mudlands, becauſe 
they ſhould not be incloſed? Would not the act of encloſing them, 
have deftroyed the very end for which they were purchaſed ? 
Would it not have ſhut out the water from his quay, and rendered 
the whole wharf and ſtorehouſes, erected at an enormous expence, 
of no uſe in his profeſſion, and of no value to his ſucceſſors ? 
Nay, the condition of the purchaſe was ſuch, that he could not 
have encloſed it, had he been ſo diſpoſed. The whole tract of 
mudlands ſituated at this ſpot, amounting to five acres, were Mr. 
Franklin's property; and as Mr. Gringo only purchaſed two 
acres, Mr. Franklin was aware, that even the encloſing thoſe two, 
would perhaps annoy him or his ſucceſſors in the uſe to which they 
might hereafter want to appropriate the remainder; and there- 
fore a covenant was made in the leaſes, that neither the ſaid Mr, 
Gringo, nor his executors, adminiſtrators, or aſſigns, ſhould 
at any time enclcſe or turn the ſame into a ſaltern or ſaltwork, 


under forfeiture of the whole premiſes, And, with reſpect to 
the free reſort of ſhipping, Mr. Bedford, though poſſeſſed of the 
moſt acute juriſprudential diſcernment, ſeems, in this caſe at leaſt, 
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That the Biſhop of Wincheſter, (be ſhould have 
* ſaid the truſtees) had lately widened the quay, becauſe 
« it was ſo narrow, that ſeveral accidents had hap- 
« pened by horſes and carriages having through fright 
gone over into the (x) ſea! The truſtees, therefore, 
e brought the quay out about ten feet farther upon 
the mudlands; but Sir William Benett, the joint 
© owner with Mr. Barfoot, attended with Mr. Bargus, 
* and approved of the whole alterations, except at 
« that end which came againſt Mr. Gringo's quay, 
* and there he ordered it to be ſet two feet back, 
* which was complied with. And that Sir William 
frequently afterwards came with Mr. Bargus, while 
*© the work was in hand, to ſee that it was carried on 


properly. 


* That after the work was finiſhed, Mr. Barfoot 
* and Sir William Benett ſaid, their quay was in- 


to have forgot, either by accident or deſign, that the King, as 
Lord Paramount of the Seas, commands, at high tide as well as 
low, a free navigation to all his ſubjects, over all lands overflown 
with the ſeas; though the ſoil, to low water mark, may at the ſame 
time be private property, held under a grant from the Crown, 
and liable to be incloſed at the pleaſure of the owner. But when 
the ſame are actually incloſed, and the ſeas by that means ceaſe 
to overflow the land, neither King nor ſubje& can afterwards 
break in upon it, without treſpaſs. 


(x) A demonſtrable proof this, that Fareham quay, in the 
complete ſtate juſt above deſcribed, muſt have been charmingly 
calculated both for a public road and an extenſive wharf, fince it 
was fo narrow that even a fingle horſe or carriage could not paſs 
over it without danger of being caſt away!!! 


jured; 


# 
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* jured; and Mr. Barfoot inſiſted upon recompence 
& for his part in it; but as to Sir William, he might 
& do as he pleaſed. That this recompence having 
ce been refuſed, Mr. Barfoot had cut the land ties, 
« 2nd was proceeding to demoliſh the whole of the 
new erection; but that Sir William would not join 
« him in it. That unfortunately for him, he, Mr. 
& Barfoot, had began at the north end, where it was 
& preſumed the land was not his property, inſtead of 
& Jemoliſhing the ſouth end, where ſame abutts 
„ againſt the wall of his own quay. For this reaſon, 
* they believed he could not juſtify what he had done, 
* and therefore they meant to prefer an indictment 
* againſt him, if ſuch ſtep were adviſeable, 


That the men employed by Mr. Barfoot, having 
© continued to deſtroy the quay and road, in defiance 
e of all that could be ſaid to them; and Mr. Bargus, 
* a juſtice of peace, being preſent, ordered them to 
be taken into cuſtody ; but upon finding ſureties 


* to appear at the quarter ſefſions, they were diſ- 
charged. | 


That they ſuppoſe Mr. Barfoot took this ſtep, to 
©* proſtrate and deſtroy the quay, becauſe he could 
** not make out any title to his muddy () property. 
But as he had a legal remedy by an action, (which 
* be had not) could he alone juſtify pulling down, 
-- eſpecially at the north end, where it is preſumed it 


(>) A witticiſm of Mr, Bedford's, 
D 2 can 
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64 be proved he never could have any poſſible right, 


and after ſuffering it to be erected ? 


* That Mr. Barfoot had cauſed ſtakes to be drove 
* in upon the quay, and in the mudlands, as far as 


* the channel, to mark out what he calls his land. 
May the truſtees, or who elſe, remove them? 


That Mr. Barfoot's attorney had applied for a 
© copy of the warrant, under which his labourers 
* were apprehended ; but they were taken up, and 
s bound over, without a warrant, Was Mr, Bargus 
$ ;uſtified in having ſo done? 


Can the truſtees, at their next meeting, properly 


* make out an order, and direct their clerk to pay 
the coſts of defending ANY proſecutions which 
* may be commenced againſt Mr. Bargus herein, 
without being liable to an action for maintenance? 


© The next meeting will be the 6th day of this 
L inſtant July—Pray ſend your opinion in time!“ 


How far the ſtatement of this caſe correſponds 
with Truth and Fact, I ſhall leave to the feelings of 
Mr. Bedford, and the party who employed him. 
There can be no doubt but it was calculated, as all 
fuch caſes are, to obtain a juſtification of what they 
had done. Acting in a public line, and amenable to 
the 
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the public whenever called upon, it may be proper 


to have ſome plea of righteouſneſs as a ground far 
their proceedings ! It was neceſſary too, as an allevi- 


ation to their embarraſſments, which had ſunk them 
into deſpondency, and required ſome invigorating 
cordial to exhilarate their ſpirits ! Behold, here it is! 


J am of opinion Mr. Barfoot cannot juſtify pulling 
* down or injuring that part of the quay, where he has 
<* no title to the ground on which it was built! And as 
< the quay was dedicated to the uſe of the public by 
the Biſhop of Wincheſter, as Lord of the Soil, and 


© the additional ſpace widened and filled by the 


< truſtees of the turnpike, and added to the highway, 


<« I am of opinion Mr. Barfoot has been guilty of a 
* common nuiſance, and may be puniſhed for it by 
* indictment. | 


Such ſtakes as are driven upon the road, I think 
* the truſtees ſhould order to be removed; but ſuch 
* as are placed on the mud, I think they, as truſtees, 
have nothing to do with. 


As the perſons employed in proſtrating the quay, 
** were committing a nuiſance in the preſence of a jul- 
* tice of peace, and refuſed do deſiſt in obedience to 
* his command, I think Mr. Bargus juſtifiable in 
ordering them into cuſtody, though without a 
* warrant. 


** Mr. Bargus being a truſtee of this turnpike road, 
** and having acted in this buſineſs as a truſtee as well 
D 3 as 
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* as a magiſtrate, I think the truſtees not only may 
order their treaſurer to defend Mr. Bargus for what 
* he has done, but ought fo to do; becauſe it will be 
the public fund, and NOT THEIR PRIVATE PROPER - 
* TIES, which will be employed in ſuch defence. I am of 
** opinion they cannot, by ſo doing, be guilty of 
* maintenance. 
Titchfield, June 14, 1785. 
(Signed) J. MISSING,” 


With ſubmiſſion to the learned gentleman, whoſe 
opinion furniſhed ſo much exultation to Mr. Barfoot's 
opponents, and became the ground-work of their ſub- 
ſequent purſuits, let me aſk him, Whether the 
four points, upon which he commends and approves 
their conduct, are not wholly founded upon the firſt 
poſition, That Mr. Barfoot had pulled down the 
quay, where the land was ſuppoſed noT to be his 
property ? But ſuppoſe the land, as it really is, from 
one end of the quay to the other, to be his property, 
will not this learned gentleman readily confeſs, that 
his whole opinion falls to the ground? Did he not 
ſet off with the deluſive idea that the land was the 
property of the Biſhop of Wincheſter, and juſtify his 
Opinion under it ? 


Should Mr. Barfoot live to ſee the iſſue of the conteſt, 
and be able to eſtabliſh his claim to the land, in ſpite of 


every unfair contrivance to prevent it, it ſhall then be 
ſeen 
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{een whether the preſent caſe be not ſuch, as will juſtify 
an application to the court, for an action of mainte- 
nance, The tranſaction demands the enquiry, and as 
*tis diſingenuous to deal in the dark, I ſtate the deſign 
thus early, that thoſe who are concerned may have 
{ufficient time to prepare their defence. 


But, to purſue the ſubje&t. The truſtees were not 
only ſedulous to get the law on their fide, but were 
equally induſtrious to prevail on the Biſhop of Win- 
Cheſter to ſupport their meaſures, and to allure the 
inhabitants of Fareham, under the ſpecious promiſe 
of future gain, to ſecond their endeavours. No 
decoy, perhaps, by which human nature is entrapped, 
is equal to that which holds up to view the glare of 
ſelf- advantage; for while it dazzles the eye both of 
mind and body, it puts us off our guard, and we fall 
an eaſy prey into the ſnare of our adverſary! We 
muſt not wonder then, that ſeveral interefted inha- 
bitants ſhould ſtand forward, as an example to the 
reſt; or that they profeſſed their new-born zeal to be the 
effect of warm hearts, embarked in a generous, and 
in a public cauſe; a cauſe too that claimed Captain 
Bargus for its chief !—His banner was diſplayed, the 
drum beat to arms, and all degrees reſorted to his 
ſtandard, under the inſignia of confident victory 


D4 Mean 
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Mean while the aſſiduous Mr. Bedford, with 
equal ingenuity and candour, addreſſes the Biſhop 
of Wincheſter by letter, of which the following is 


a faithful copy: 
31 June, 1785. 
My Lorn; 


J am requeſted, as well by your Lord- 
<« ſhip's tenants, inhabitants of Fareham, as by the 
cc truſtees of the Goſport turnpike road, to inform 
* your Lordſhip, that Mr. Peter Barfoot, of Mid- 
<« lington, near Droxford, who is joint owner with 
Sir William Benett of the dwelling-houſe, ſtore- 
* houſes, and quay, of the late Mr. Gringo, near 
«* Fareham, laſt week thought proper to cauſe the 
land ties to be cut, and to pull down part of the 
* ſtone abuttment, or quay; and part of the bridge 
© or arch adjoining the late Mr. Gringo's quay, put 
< up by the late Biſhop of Winton, ſome time in or 
© about the year 1781, under the direction of Mr. 
* Mant, of Havant, his Lordſhip's then woodward. 


Mr. Barfoot pretends (z), that when the late Biſhop 
< laſt repaired this quay and bridge, (over which the 
* Goſport turnpike road to London and Winton leads) 
** the ſtone facing and bridge were carried out about 
four or five feet into the mud, over which the ſea water, 
** ſupplying the GREAT MILLS belonging to your Lordſhip at 


(z) Why ſhould he ſay, Mr. Barfoot pretends, when the fact of 
ſetting out the road upon the mudland was admitted by all 


parties? 
Fare- 
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« Fareham, flows, in order to widen the road there, 
« which before was dangerouſly narrow (a), for the 
« more ſafe paſſing and re- paſſing of carriages and 
« paſſengers over the ſame. That the whole of the 
« mudland (b) there belongs to him and Sir William Benett ; 
„and that by widening of the road over the bridge 
sand quay repaired by his late Lordſhip, it has not 
© only made it more convenient for the public, but 
© particularly ſo to your Lordſhip's tenants of Fare- 
* ham, for landing and ſhipping off their goods, and 
© thereby made the other quay belonging to them, of 
£ leſs value than before. 


* Your Lordſhip's tenants of Fareham ſay, they 
e make no other or greater uſe of the abuttment or 
** quay of your Lordſhip's, than they have been ac- 
** cuſtomed to do time immemorially, And that Sir 
* William Benett, when your Lordſhip's bridge and 
e abuttment were laſt repairing, attended with Mr. 
* Bargus, a magiſtrate at Fareham, as a committee, 
* and as two of the truſtees of the Goſport turnpike 


(a) And yet, in his caſe ſtated for Counſel, he declares 
this road had been raiſed and formed into a complete wharf and 
quay, by a former Biſhop ! 


() What a barefaced and premeditated falſehood ! There were 
only tvs acres of theſe mudlands, which were purchaſed of Frank- 
lin, and about half an acre appertaining to Quay Cloſe eſtate, 
that were ever claimed either by Mr. Barfoot, or Sir William 
Benett! Mr. Bedford, in his caſe, (ſee p. 33) has himſelf Rated 
them to be two acres, and no more. How then does he reconcile 
this aſſertion, with the /a xs has there ſtated ? | 
road, 


Lal 
road, and at the requeſt of Mr. Mant, to ſuperin- 
© tend the work, and ſee that it was not lighted. 
& That Sir William Benett and Mr. Bargus were 
& with Mr. Mant at the ſetting out of the work, and 
© that the former highly approved of ſame, and of 
* the widening the road as it till now ſtood, 


* And that the late Biſhop ſhould be at no greater 
< expence when he was repairing this bridge and 
<« abuttment againſt the ſea in widening the road 
there, than he would have been at in new facing 
& with ſtone where the old facing ſtood, the truk 
<« tees of the turnpike allowed and paid his Lorſhip 
£ 2ol. to defray the expence of filling in the ground. 


As the proftrating the ſtone wall, and cutting 
* away the land ties, will leave the whole expoſed to 
* the fea, which, in a ſhort time, by a heavy north 
<* eaſt wind, and a raging ſea, muſt be waſhed down, 
* and the bridge and road over the ſame, totally de- 
* ſtroyed, it is hoped your Lordſhip will be pleaſed 
* to cauſe a ſpeedy inquiry to be made into theſe pro- 
** ceedings, and then give ſuch directions as may ap- 
Spear to your Lordſhip juſt and proper. | 


* I am, with all reſpect, 
My Lox, 
** Your Lorſhip's 
** Moſt faithful humble Servant, 
* JAMES BEDFORD, 
* Attorney, Portſmouth, and Clerk and Treaſurer 
* to the Truſtees of the Goſport Turnpike.“ 
Upon 
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Upon this letter it will be proper to remark, that 
Mr. Bedford has, either through the hurry of buſi- 
neſs, or by ſome unaccountable and unintended miſ- 
take, ſtated the bridge and road to have been brought 
out only four or five feet; whereas, in the caſe ſtated 
to his counſel, he has been candid enough to admit 
they were TEN. He ſays too, (and at which every man 
who knows the ſpot, muſt ſhudder at the barefaced 
miſrepreſentation) that the quay was carried out, and 
widened upon the mud, © over which the ſea water, 
&* ſupplying the great mills belonging to your Lordſhip at 
& Fareham, rLOWSs.“ Now the TruTH is, that theſe 
mudlands are ſituated on the weſtern sip of the 
channel or bed of Fareham river, and form an open 
plot of land, of about five acres and a half, bounded 
by the turnpike road, and Mr. Barfoot's quay, and 
no mill whatever is near the place. The great Mills he 
ſpeaks of, ſtand at the top of Fareham river, and not 
on its ſide, in a direction due north from the land in 
diſpute, and at the diftance of about three quarters of 
a mile. But the Biſhop had never been at Fareham. 
He knew nothing of the premiſes ; and therefore this 
deſcription was as intelligible to him, as any other ; 
at leaſt it was beſt calculated to obtain the object of 
the letter, which it really effected, as appears by the 


following anſwer from the Biſhop ; 


#31R June 16th, 1785. 


* By what I can learn, Mr. Barfoot hath 
** not a ſhadow of right to take the ſteps which he hath 
done; 


14 } 


& done ; and which, if there had been any pretence, 
< are ſcarcely juſtifiable, where the public welfare and 
© convenience are ſo much concerned (c). It ſeems to 
& me to be proper that you ſhould conſult the princi- 
© pal inhabitants by whoſe direction you write, and 
< alfo the commiſſioners of the turnpike road, I ſhall 
< be very ready to bear my ſhare with them in the 
© expence of an action, by which I have no doubt but 
ce that Mr. Barfoot will be obliged to make ample 


« amends for the injury which he hath done to 
< us all (). 


© I find that you have ſtated the circumſtances 
ce very juſtly (e). At the time when this work was 
© done, #9 one concerned had an idea of the land being 
other than waſte land (F); and Sir William Benett 


(e) His Lordſhip had only heard one „de of the flory; yet he was 
enabled roundly to aſſert, that Mr. Barfoot had not a fadow of 
right! Yet if he had, it were «ju to claim it, ſince the public 
welfare was concerned, 


(4) How delicate then muſt be the fituation of every individual, 
if Mr. Barfoot committed ſo great an injury, only by protecting 
that property, which had been enjoyed by himſelf and anceſtors, 
for upwards of a century ! 


(e) It were to be wiſhed we could inform the reader by what 
eriterion his Lordſhip's judgment was regulated, when he diſco- 
vered, in the foregoing letter of Mr. Bedford, ſo juft and true 3 
repreſentation of the circumſtances in diſpute ! 


(/) Why then did the truſtees authorize their clerk to addreſs 
Mr. Barfoot, with an offer to pale off the new erected quay, or ta 
have the land valued by a ſheriff and jury? See his letter, p. 18. 
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© himſelf aſſiſted in planning, and in overlooking the 
< execution of the work. 


« I am, Sir, 
«* Your humble Servant, 


B. WINCHESTER. 


« You will be ſo good as to direct any time this 


month and the next to me, at Wincheſter Houſe, 
Coal. 


This condeſcending reply gave freſh vigour to the 
truſtees. Nor can we ſufficiently extol the benevo- 
lence it breathes, nor enough admire the ſtridt confor- 
mily it bears, with his Lordſhip's PROMISES at 
Droxford (g)! A meeting was now holden at Farcham, 
to which all claſſes, both of truſtees and inhabitants; 
were earneſtly invited. The letter was audibly read, 
and the room reſounded with the voice of praiſe— 
Bargus and the Biſhop—for ever! Mr. Bedford 
went not without the tribute due to his merit; nor 
without freſh entreaties to purſue the ſame path ta 
victory and glory! He purſued—he again addreſſed 
the Prelate, with their united thanks, and requeſted 
his Lordſhip, after taking them by the hand, 
would deign to aſſiſt them in finding out—whether 
he had really any title to the mud in queſtion—or not ! 


The following is a copy of the letter ſent his Lord- 
ſhip on this intereſting occaſion : 


(g) See page 25. « My 
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* I was honoured with your Lordſhip's letter 
5 of the 16th of laſt month, which (as your Lordſhip 
& defired) I communicated to the principal inhabi- 
c tants of Fareham, and to the truſtees of the Goſport 
* turnpike road, who directed me to ſtate the facts 
jn a caſe for an opinion of council, and to ſend your 
£ Lordſhip a copy of ſuch caſe and opinion, with 
ce their return of thanks for your Lordſhip's kindneſs 
and attention 7o their complaint ! 


* The truſtees, at a public meeting, made an order 
ce purſuant to the opinion, and an indictment has been 
 *K drawn and preferred at the late Hampſhire aſſizes, 
* againſt Mr. Barfoot, his ſervant, and labourers 
* employed in deſtroying the quay and public high. 
© way; and I am to inform your Lordſhip, ſame 
* was found by the Grand Jury a true bill. 


* Mr. Barfoot appeared, and it remains a traverſe, 

** to be tried at the next March aſſizes. As there 
„may be recorded many uſeſul matters reſpecting 
o ſea mill and the ſluice bank and abuttment againſt 
the ſea, I am requeſted to entreat your Lordſhip 
* will direct your court-holder at Winton, to make 
s ſearch in the antient court books, and to favour me 
$ with extracts of ſuch things as may be material 10 
produce 


1 
produce in evidence, in caſe the title ſhould hereafter 
« he brought in queſtion. 
I am, 
© My Lord, 
* With all reſpect, 
* Your Lordſhip's faithful and 
* Moſt obedient humble Servant, 
* JAMES BEDFORD, 
19th July, 1785. * Portſmouth, Hants.” 


* 


Whatever were the concerns which occupied his 
Lordſhip's attention, it is not with me to enquire, It 
ſeems, however, that no notice was taken of this 
addreſs of thanks, until the month of December fol- 
lowing, when his Lordſhip wrote as follows: 


Farnham, December the 26th, 1785. 
31 

* I have written to Mr. Serle, who holds 
* my courts, directing him % make the ſearch you 
* mention, and to throw all the hight in his power on 
* my title to the land now claimed by Mr. Barfoot. I 
have alſo directed Mr. Harriſon, my Secretary, who 
* goes to Wincheſter next week, to promote this 
* ſearch, I hope they will be able to ſend you ſome 
«+ /atisfaFory intelligence, | 


* 1 am 


«SIR, 
« Your faithful 
* Humble Servant, 
B. WINCHESTER.” 


It 
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It muſt by this time be evident, to the underſtand- 
ing of every impartial reader, that the truſtees had 
ſecured the opinion of a barriſter at law, 10 cover their 
proceedings, and had drawn the Biſhop of Wincheſter 
into the diſpute, by means of an obvious and direct Mis- 
STATEMENT OF FACTS! The firſt was obtained, by 
aſſerting that Mr. Barfoot had pulled down the en- 
croachment where the land was not his own, The ſe- 
cond, by ſtating that the land he claimed, lay before 
the Biſhop of Wincheſter's great Mills at Fareham, 
over which the water neceſſarily flowed to drive them, 
and that therefore the oil muſt be his Lordſhip's pro- 
perty ! A preſumptive title, thus ingeniouſly ſet on 
foot, was now, by ſome equally ingenious mode, to be 
ſupported. They had, as appears by the ſubſtance of 
Mr. Bedford*s laſt letter to the Biſhop, no doubt but 
the Records of the Dioceſe would afford them ſome 
grounds to go upon; and where thoſe were wanting, 
it were eaſy to ſupply the defect, by the teſtimony of 
the very old and diſintereſted inhabitants of Fareham ! 


Whilſt the officers of the Biſhop's Courts, and 
his Secretary Mr. Harriſon, were buſily employed in 
forwarding this meritorious diſcovery, Mr. Bargus, 
and his aſſociates, were no leſs vigilant in whetting 
up the impaired memories of the aged and decrepid 
old men of Fareham. Mr. Bargus himſelf, as was 
moſt befitting, being reſident on the ſpot, and deep- 
eſt in ability, claimed the honor of collecting and ar- 


ranging their evidence. The taſk was reſigned to him. 
And 
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And, as he fills the exalted character of Chairman to 
a Bench of Juſtices, in the largeſt and moſt re- 
ſpectable diviſion in the county, is an acting truſtee 
of the Goſport turnpike road, and chairman of the 
meetings; the patron of Fareham quay, and the oracle 
of the pariſh, it would be diſingenuous not to ſtate 
the important evidence he collected, and ſent to Mr, 
Bedford in a letter, of which the following is a faith- 
ful copy: . 


DR. SIR 


4 have this day ſeen all the very old men 
ce in this place. all of them remembers the Bulding of 
* Mr. Gringos Quey. all beleve thire was either ſton 
© or Plank and pile to keep up the Ground between 
„Mr. G, gate poſt and the preſent B. Quay. they 
agree that thare was a foot path, be hind which 
« was the Gunes plant'd. that before the foot way 
© was a Road on the Beach betwen that and the end 
of the then B. Quay. Mr. Lavington remembers ' 
* the Bullding a ſhip beyond Mr. G, Houſe and 
* almoſt parelel With it. Mr. L. aſſiſted at the 
Building the Q. remembers it was ſaid at that 
„ time Mr. G. had Bought the Mud of Mr. Purkins, 
* remembers Boats or Veſſels Landing goad's on the 
„Q. between the Preſent B. Q, and Mr. G. Gate. 
* remembers Mr. Gringo brought an Action a gains 
* Mr. Greens Father for Warfege for goades Landed 
* on his Q. but never tri'd it. I ſend you Mr. Greens 
Lines, which I will in dever to explain. Mr. Green 
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* and Mr. Godwill are clear that with out Mr. 
* © Gringos Gunes was a foot road which was Faced 
with ſtone, then A Gate way which led a long the 
Beach. then the Bis. Quay it came quite up (with 
© a Facing) to that road. Mr. Green is quite ſure 
* that he has ſeen Viſſels Un load between the end of 
* the preſent Bis. Quay and the ſaid Road. Aſking 
Mr. Godwin why the Quay was not preſent'd, he 
& ſaid becaſe every body was a fraid of Mr. G. Meſs 
G. remember the Building the Wall between the 
* Houſes Mr. G. Quay. Lee alſo remembers the 
* Building Mr. G fatheſt ſtore Houſe next Mr. 
* Rickmans Land. Mr. Godwin remembers Riding 
in a Waggon through the Gate way, and a long the 
Beach. This is all I could get from them 


I am your very Humb Sert 
BY. RD BARGUS 
P. S. Mr. Godwin and Mr. Green bothe re- 
ce member the Face of old Quey goin on to the Gate 


* poſt. Mr. Godwin dos not remember the Vels, 
* un n loding but Mr. Green dos very well” 


Hon mournful and affecting does this elegant epiſtle 
conclude !—** This is all I could get from them ! P—Un- 
grateful reflection After inviting to an entertain- 
ment all the very old men in Fareham“ the rich 
and the poor, the blind and the lame, this was ALL 
that could be got by it! But let us ſee how. well Mr. 
Bargus ſupplies this defect, by what he delivers in, 


8 J 
as à tranſcript of his own evidence! This alſo, for 
the ſake of correctneſt, is literally copied from his 
Worſhip's own MS: 


There are Peaple now a live that remembers be⸗ 
& fore there was a Key. and when it was only a 
* Beach or ſhore: The Key was Bult by order of 
« the Late Bis. and paid for by Mr. Mant of Havant 
< as his Woodman he agreed for the Price and paid 
* the Workmen. Mr. Bargus only look'd at the 
* Work for the Bis. The Turn Pike Truſt gave gol. 
< to help fill up the Key | 


« There allwayes was as much Room as now and it 
te js to be ſhone that the Key has been 20 if not 30 feet 
*< Longer then at Preſent. concequntly there muſt 
have been more room on it then at preſent, 


The Bis and Mr. Gringo at all times repair the the 


* Road over the Key that is to ſay Mr, Gringo re- 
« raird or mended the Rut and to the Wall. the Bis. 
* the other part of the Key and at all times repair the 
* Frunt. therefore the Key is the Bis. and Bult for 
* the uſe of his Tennants. and is not in the leſt the 
© Property of the Pariſh nor are they oblig'd to re- 

pair it. as has been proved at Winton by Inditement 
* with in thes Forty years. 


be The Key has ever been us'd for Landing goades 
« and that long before Mr, Gringos Key or Mr. 
2 Champniſes Was Built If Mr. Barfoot doubtes this 
E 2 2 


1 3=.) 

* let him ack Mr. John Green Mr. Godwin Mr. 

** Bebb. and Mr, Figete which has ſhip'd goades at 

this Key for many years. and left the Goades for 

1 dayes to Geather on it till the Veſſels came to fetch 
them 


Sr. Wm. Benett was at the turn Pike meeting 
** when the Thirty pounds was ordred to be paid Mr. 
* Mant for to aſict in filling up the Key. the diſtance 
* taken in is only eight feet. and that Sr. Wm Benett 
** ſaw don and agreed to it. The Mud Lond with out 
* the ſhure I ſhould beleve was the Bis. as a Mill of 
his once ſtoad here. and it is Supoſd that his Lord- 
e ſhip Built the Key to Ship off the Goades of his 
* Tenantes. 


* Sr. Chalr: Ogle for bid the Workmen (from 
*gaing on for ſome time) as Bis. Wooder. and the 
* work was ſtopt till Mr. Mant as the lete Bis. 
40 Wooder ordred them to go on and he would ſce 


them paid.“ 


From hence it appears, that all Mr. Bargus, and the 
very old men of Fareham could collect in ſupport of 
their own claim, and that of the Biſhop of Wincheſter, 


to the mudlands in queſtion, is compriſed in the fore- 
going detail. Now let us ſte what more abundant 


ſucceſs crowned the reſearches of his Lordſhip's 
. officers and ſecretary, Mr. Bedford ſends letter after 
letter to Mr. Serle, the Biſhop's Steward in Win- 
4 \ cheſter, to urge the neceſſity of obtaining immediate 
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information from the ancient records, in order to 
throw ſome /izht upon this dark ſubject. Mr. Serle, 
in obedience to the commands of his Lord, and ſpur- 
red on by theſe importunate entreaties, encountered 
volume after volume of duſty folios, and explored the 
remoteſt regions of epiſcopal privilege, until language 
became obſolete, and titles unintelligible! Here he 
gave up the purſuit; and all that reſulted from his 
labaur, may be collected from his anſwer to Mr. 
Bedford's letters, as fallows : 


4 


© Dear SIR, 


] have received both your letters reſpecting 
the ſuit carrying on between the Truſtees of the 
Turnpike and Mr. Barfoot, and have ſeen the 
** Biſhop and Mr. Harriſon on the ſubject, and have 
** endeavoured to find out any thing material to the 
* cauſe in queſtion, but hitherto without ſucceſs. I 
once having poſſeſſion of the books of the Dean 
and Chapter of Wincheſter, who regiſter all deeds 
confirmed by them, gave an extract, I think, to Mr. 
* Bargus, of what may be very material. Thoſe books 
are now out of my hands, and in poſſeſſion of Mr. 
* Ridding, who is newly appointed Chapter Clerk to 
© the Dean and Chapter, to which J cannot now have 


* acceſs, without a requeſt to him, which moſt pro- 
*© perly would come from you or the Biſhop z*but Mr. 


Bargus can beſt tell what that information is, as tis 
* now out of my recollection in part. You have re- 
* ferred me to a particular data in your laſt; but I 

E 3 - ce find 


[ul 


© find little or no variation in the entries of the mill 


< account for theſe two hundred years paſt. I will 
< {till ſearch; but wiſh you could ſend to me ſome. 


* old intelligent perſon converſant with the particular 


* ſpot, who is clearly in your intereſt, and I think I 


* might yet find ſomething material to aſſiſt your 
c cauſe. Such aſſiſtance I muſt have, as my ſearches 
* are very vague and uncertain without it. As to 
66 quit- rents, Mr. Marrett, deputy to Mr. Barfoot, 
* by virtue of his office, collects them; and J know 
not of any particular quit-rent paid to him; there- 
fore you muſt apply for information on that head. 
J am, 
* Dear Si, 


* Your very obedient humble Servant, 


* JAMES SERLE.” 
Winchefer, I 5th Feb. 1786. ; 


The regiſters of the dioceſe affording no better 
authority for the Biſhop' s interference, put | Mr. Bar- 
gus and his colleagues to a ſtand. The Lent aſſizeg 
were haſtily approaching, and the parties, unac- 
quainted with Mr. Barfoor' s intention of traverſing 
the indictment, were under great anxiety for its ſuc- 
ceſs. In theſe unpleaſant circumſtances, Mr. Bed- 
ford Was once more ordered to write to Mr. Serle, to 
aſk his opinion of the probable event and expence of 
the cauſe, as well as to requeſt he would not be out of 
the way at 1 the aſſizes, leſt their ſucceſs ſhould hinge 


upon the evidence of the records. To this Mr. Serle 
wrote as follows: 
DAR 
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© DEAR SIR, 

I have been put to "on little dificulty how 
* to draw my concluſions on the ſubject of the ſuit 
now in agitation between Mr. Barfoot and 
© reſpeting the expence thereof. I write blank be- 
© cauſe I am at a loſs to know even at this time how 
* to name the oppoling party; however, the ſuit is 
* commenced, and ſhould be defended; I ſhall there. 
e fore do all I can to aid therein. You wrote to me 
for a proof of the deed from which I took the ex- 
tract as tranſmitred to Mr. Bargus : as I find you 
have it through Mr. Harriſon, I need not concern 
* myſelf in that; but I have other matter to offer, as 
you will ſee by the incloſed paper. I do not find 
any particular period when the mill was tranſpoſed ; 
* but I think the defence ſtands well, and I probably 
* may add to it by to- morrow's ſearch; however, I 
** muſt apprize you, that I am ſubpœnaed to Abing- 
don aſſizes: The commiſſion day being Monday, 
* I muſt attend there on Tueſday; and I will endea- 
*« your to get the cauſe on there that night, ſo as to 


return Wedneſday ' evening: Sooner you cannot 


expect me; and I muſt therefore beg you to repre- 
<< {ent this politive interruption, and to poſtpone the 
** cauſe (by repreſentation through Councel to the 
judge) to the lateſt time. I have accepted the for- 
** mer ſubpcena, and have none from you; therefore 
ry I cannot do otherwiſe, and I conceive you will think 
* me material in the cauſe, I wiſh you 'to give me a 
ne, that 1 may receive i ſome time on Sunday 
: f E 4 e * before 


56 ] 

*© before I leave Wincheſter: Any part of that day 
will do, as I ſhall not ſet out till Monday. If you 
* or Mr. Hancock could come up Sunday, I think 
* you-might get information. 

© Tam, 

Dran Sin, 
Tour very obedient Servant, 
JAMES SERLE. 


* You cannot appoint a conſultation of counſel for 
* Wedneſday evening, as my return cannot be poſt. 
< tive; but J think it ſhould be had before the trial, 
* when I can be preſent, as I know its circum- 
** ſtances, 


* If there ſhould be occaſion, I have to beg you to 


let me have a copy of this letter another time, if I 


** ſhould aſk it, not having time now to make one.” 


Wincheſter, 2d March, 5 in the evening. 


The endeavours of Mr. Harriſon, the Biſhop 8 


Wincheſter's Secretary, ſeem to have been as fruitleſs 
as thoſe of Mr. Serle. He was applied to on all 


- hands, to make every enquiry within his department, 


The reſult of them may be collected from the follow- 
ing letter to Mr. Bedford: 


68 1 R, ; 

** went to Chelſea this morning to ſearch for 

* the leaſes I mentioned to you in my laſt, and I am 
© ſorry to inform you, that after looking minutely 
into 


57 ] 
into every parcel, and ſpending much time, I was ſo 
« gnfortunate as not to meet with them. I will call 
. on your agent in Clement's Inn, on Monday morn- 
* ing, and we will together examine them again, as I 
« ſhall be concerned if not (5) found. 


Jam, Sir, 
c Your moſt obedient Servant, 
. HARRISON, 


No. 43, Broad-ftreet, Carnaby Market, 
40 London, July 55 1786.“ 


Here then reſts the title of the Biſnop of Wincheſter, 
and the Town of Fareham, both as to the quay, and 
to the mudlands adjoining to it. That a preſumptive 
title, no better eſtabliſhed, and oppoſed by legal 
deeds, ſtrengthened with long poſſeſſion, could afford 
but lender ground for ſucceſs, muſt be abundantly 


(>) This leaſe was afterwards found, and proves to be a grant 
from Bryan, Lord Biſhop of Wincheſter, in the year 1661, to 
Henry Boyes, Jane Boyes, and John Horner, for their three 
lives, of the ſame marſh and dwelling-houſe, as is particularly 
deſcribed in the note, page 4, to be part of the demeſne lands 
Belonging to the Biſhopric. Here then, by the evidence of 
this leaſe, we are furniſhed with an additional proof, that the 
preſent Biſhop of Wincheſter can exerciſe »o right at the ſpot in 
queſtion, where this marſh and tenement are fituate ; for being 
diſpoſed of on a leaſe for three lives abſolute, they conſtitute a free- 
hold in the grantee, over whom the Lord can exerciſe no authority. 
Ses the Statute, Beſide, had theſe premiſes claimed any right 
of quayage or wharfage, there is no doubt but the ſame would 
have been mentioned in this leaſe, which is totally ſilent abgut it. 


obvious. 
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obvious. The truſtees, therefore, and their adviſers, 
were at a loſs how to draw their plea; or on what four. 
dation tc to build their hopes. They were determined t6 
catch at ever) twig; but left all ſhould give way, 
they were at laſt hardy enough to "avow, That they bad 
My. Barfoot's CONSENT for taking th# land! The 
reader, after what has been premiſed, may well be 
aſtoniſhed, .and even doubt the aſſertion. But the 
following letter, which accompanied their plea, will 


+ #4. &- 


anc it beyond 2 doubt: | 


: 


1 = Sin, 


As I only wiſhed to know whither i it was 

= in his own or his wife's right, that Sir William 

66 © Benet was tenant in common with plaintiff, the 

10 extract from Gringo's will which you are ſent me 
* is atisfactory on that head. 2 


= The facts ſtayed in the brief, and other additional 
an inſtructions, laid before me ſince I drew the firſt 
* plea, have convinced me of the propriety « of plead- 
© ing a licenſe from Sir William Benett, as tenant in 


common; and as that is not a matter pleaded under 


6e the turnpike act, it will not prechude us from 
* giving any juſtification we may have under that act, 
4 jn evidence under the general iſſue, which I ſhall 
* plead along with the licenſe. I communicated in 


C conſultation to Serjeant Groſe my idea of a plea of 


7 licenſe. He at firſt doubted whether one tenant in 
1. common could | grant ſuch a licenſe z but I ſoon re- 
ae a. 


= 
1 
1 


121 

i moyed his doubts on 9 7 point, and he carried the 

* jdea farther, and deſired [ would add alſo a PLEA 

60 OF LICENSE from Mr. Bax roof niMstLy. Such 

2 plea 4 can do ub harm; but I think the evidence to 
&* ſupport it amounts but to ſlight preſumption, and there. 

« fore I expect no great benefit from it. 


There is no doubt but Sir William Benett may 
* be an evidence, (and the beſt ſort, becauſe againſt 
10 his own intereſt) to prove his own licenſe, | | 


With beſt reſpects to Mrs. Bedford, 
TY I remain, 
| „ Dear SIR, 
Very ſincerely your's, 
* SAMUEL MARSHALL." * 


Serjcant's Inn, Flet ſtreet, 
Feb. 11 th, I 78 6. 


Mr. Barfoot, having thus diſcovered the ſtrength 
of his adverſaries, and obtained the grand ſeerets of 
the plan on which they meant to act, remained in 
a ſtate of perfect tranquillity as to the conſequences. 
He could not, however, perſuade himſelf, that the 
Lord Biſhop of Wincheſter, after the perſonal inter- 
view and converſation he had been honored with at 
Dr. Chelſum's, would really ſtoop to foul his hands 
in bis muddy (i) property. But he was determined, 


0 So expreſſed by Mr. Bedford, in the caſe ſent for his 
Lordſhip's approbation, after it had been before counſel for an 


W See page 35. 17 


16 1 
if -oflible, to have the fact authenticated by his 
Lordſhip's own ſignature, With this view, Mr. Bar. 


foot addreſſed the following letter to his Lordſhip, 
at Farnham Caſtle: 


My Lozp, 


6 have taken this opportunity of applying 

* to your Lordſhip to remind you, that upwards of 
& three years ago I waited upon your Lordſhip at Dr. 
< Chelſum's, at Droxford, and complained how very 
« ill uſed I had been by ſome of the Fareham truſtees 
of the Goſport turnpike road, by their having 

* taken from me, at my quay, at Fareham, one 
hundred and ninety-ſix feet in length, and in 
** breadth twelve feet and upwards, of my land, in 
* order and for the purpoſe of making a free quay for 
* themſelves there, to the prejudice of mine, againft and 
<* upon that part of ſaid road as leads by it from Fare- 


ham to Goſport, and that under the ſanction of 


* your Lordſhip, as well as of the Goſ port act, as they 
* were then pleaſed to declare. At the ſame time 
< telling me you had allowed 1791. towards the ex- 
* pence of enlarging and building the ſame ;z and that 
* they, the truſtees, had paid the reſidue. Your 
* Lordſhip was then pleaſed to declare, That the 
* tranſaction was before your time, you knew no- 


** thing of it, and you would not therefore interfere 


* about it, or words to that effect. Since which I 


have made many applications to them for fatis- 
* taftion; and offers on their part have been made in 


return, 
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* return, hitherto without effect. So that the law 
* which began on their part has taken place, and will 
* in all probability ſettle the difference between us. 
But to avail themſelves of that, they have lately, 
6 by way of defence, (amongſt other pleas) to my great 
« aftoriiſhment, ſet up your Lordſhip's title, and a 

Dae ee under it, alledging what they have done 

* was by your Lordſhip's direction, and as your ſer- 

vants. How your Lordſhip will account for ſuch 
0 —_— I am at a loſs to gueſs. That though 
your Lordſhip is lord of the greater part of the 
lands in Fareham, yet no part of the land in queſ- 
* tion is held under that manor; and your Lordſhip 
** had certainly no right to lengthen or widen the ſtone 
facing of the quay or road, beyond the old boundary, 
* which has lately been extended ten, twelve, and 
* fourteen feet beyond what it formerly was. Nor were 
* your Lordſhip or predeceſſor obliged to repair the 
facing or road, farther than to allow timber ſuffi- 
cent to repair a ſluice or bridge that leads acroſs 
the road near and adjoining to my quay, calculated 
for the purpoſe of conveying the water occaſioned 
„by heavy rains that fall above, through your Lord- 
<* ſhip's marſh into the ſea. 


« If your Lordſhip had at any time ever intimated 
to me you had been informed the lands in queſtion 
* were a part of your manor, I ſhould have been, (as 
* I was when I waited on you at Droxford) not only 
ready, but willing to have ſettled the matter with 
you, 


: 1 6 
* you, without trouble or litigation, and to have 
6 © ſhewn my title deeds to your ſteward, ſecretary, or 
64 whoſo elſe you might have thought] proper to have 
80 appointed, which would have prevented your 
* name being now improperly uſed, and added 
10 ©to the number of my adverſaries, who were be. 
2. fore innumerable ; ; and i it would have been ſaving 
& much trouble to your Lordlhip, as well as to 


« My Lox, 
66 Your Lordſhip” s much injured, 


ut faithful humble Servant, 
« PETER BARF OOT. 


| Malin? ton, 28th June, 1786. 


P. S. I ſhould not have troubled your Lordſhip, 
* could I otherwiſe have believed, (after what had 
e paſſed between us) that you would have ſuffered 
your name to have been uſed againſt me.“ 


To which letter his Lordſhip condeſcended to 
return the following moſt gracious anſwer ; 


«SIR, 


When you talked to me of /uffo/ed (A) in. 
jury done to you by my predeceſſor and the truſtees 


(4) Mr. Barfoot pofitively declares, he never talked of a fi- 
noſed injury ; what he pointed out to his Lordſhip, was 2 3 royal 
and an inſufferable injury. , | 

; „ 


- 
- V 4% 
* 
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0 « of the turnpike road, 7 could only ſay (I), That the 
* matter took place in my predeceſſor's time, and 1 
« was not anſwerable for or concerned in it. Had the 
« matter reſted there (m), I ſhould never have thought 
any more of it; but I find that ſince that time, you 
* have taken violent ſteps, and deſtroyed ſome works 
* Jone, upon what is ſtated to be in my manor ;z and 
« that not only the truſtees and I, but the public, are 
* much incommoded as well as injured. Under theſe 
e circumſtances, I do not think you can have any 
<« reaſon to complain, if my name is employed in the 
© inveſtigation of a matter ſo changed by your con- 
| « duct, from what it was before. I underſtand that 
« the truſtees are defirous to bring on the queſtion, 
= « for the ſake of the public; they are the proper judges 
well the neceſlity_ of doing ſo, being acquainted with 
« the ſpot, and with all the circumitances relative 


(1) This is a palpable evaſion. His Leni does not deny that 
he made a promiſe ; but as the memory of the beft of men is ſome · 
times treacherous, it was in no ſhape incumbent on him to recolleR 
more, than that he could only ſay, &c. 


(m) It was likely that Mr. Barfoot would ſuffer the matter to 
re there, when he waited on his Lordſhip to complain of the 
treſpaſs made on his property, and to expreſs a wiſh, fince his 
Lordſhip's name was uſed, of leaving it to his decifion, rather 
than proceed to extremities. His Lordſhip's declining every 
-kind of interference in the matter, becauſe the diſpute commenced 
before his time, was ſurely no way binding on Mr. Barfoot to 
ſit down, with the loſs of his property, or not to purſue other means 
of redreſs; whilſt the promiſe his Lordſhip made, * 
required that he ſhould adhere implicitly to it ! 


to 


4 ] 


to the tranſaction from the beginning of it, to 
* this time. 2 


* I am, 2 

«SIR, 4 

„ Your's, &c. 2 
„B. WINCHESTER." 


Farnham, 2d Fuly, 1786. 


In reply to this letter, Mr. Barfoot wrote to the 
following effect: 


„Mx Lonp, 


« had neither given your Lorſhip nor my- Mi 
« « ſelf any trouble, had the injury I have ſuſtained 
been /uppeſed, and not real; nor ſhould 1 have | 2 
** taken any violent ſteps, had not the truſtees laid = 
* viclent hands upon my property, and perſevered ian 


* the moſt unjuſt and ungentlemanlike manner; not 
- * only in retaining what they had ſo taken, without 
making me even the compenſation they themſelves Ml 


** propoſed, but in their endeavours alſo to render 
* what they left behind, of little or no value. 


** Theſe being the facts I originally ſtated, and in 
** which your Lordſhip poſitively and unequivocally pro- \ 
4) * miled not to interfere, great, indeed, muſt be my b- 
| ** aſtoniſhment, that any circumſtance, much leſs a 8 
| | * pretence that the quality of the diſpute has been Ml 


changed by my conduct, ſhould operate with your 
| <« Lord» 


* 
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N Lordſhip to countenance a meaſure naw, which is 
© preciſely the ſame as when you ſo Poſitively determined 
not to take any part in it, 


I need only obſerve further on the ſubject, that 
<* your Lordſhip's title is not the only one the truſtees 
have threatened to ſet up againſt me. I have been 
e menaced with thoſe of the Mayor and Corporation 
** of Portſmouth, and of the manor of Cams; and tis 
s impoſſible to ſay how many more pretended claims 
* may hereafter be brought forward. 


* As your Lordſhip's letter ſeems to lay much 
c ſtreſs upon the word violent, I do moſt earneſtly re- 
* commend to you, if my ipſe dixit is not ſufficient, to 
« advert to the proceedings of the truſtees, as entered 
* in the turnpike books, which will clearly convince 
your Lordſhip, that the tyranny complained of is 
5 ſolely and only on their part, and not on mine, 


“ Should it, after this, be your Lordſhip's deter- 
* mination ſtil] to lend your name by way ef ſanction 
*© to the proceedings of the truſtees, it will be found, 
that neither their indemnification, nor the pretence 
* of acting for the public good, will do away the cen- 
* ſure thoſe proceedings deſerve, A proper regard to 
% my own character, to Juſtice, and to Truth, will 
« compel me, however unpleaſant the taſk, to unde- 
” ceive the world, andto hold up to public view,the true 
F F motives 
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64 motives 1 Which your Lordſhip and the truſtees 
« have on this occaſion been ſtimulated. . 
I have the honour to be, 
7 Mx Lox, 
Four Lordſhip's faithful, 
| And obedient Servant, 
7 PETER BARFOOT.” 


Millngton, 6th Jah, 1786. 


It was not to be ſuppoſed his Lordſhip would reply 
to this letter. Contemptuous ſilence gave it a rebuke, 
whilſt new reſentment acted as a ſtimulus to freſh 
exertions. It ferved however to convince Mr. Barfoot, 
that he had nothing to hope from the promiſes of his 
Lordſhip. The epiſcopal title was at all events to 
be ſet up; and, when the aſſizes approached, Win- 
cheſter Hall was made the repoſitory of his Lord- 
ſhip's voluminous records! Every other preparation 
was made, to defend the action of treſpaſs, which Mr. 
Barfoot had brought againſt Bargus; but which, for 
the preſent, he did not chuſe to try. | 


Mr. Bedford, / notwithſtanding his uncommon ſaga- 
city, miſtook the motives which induced Mr. Bartoot 
to keep this action back. He aſſerted, it was occa- 
fioned by inſuperable obſtacles in the way of his 
making out a title. But Mr. Barfoot, conſcious of 
the ſtrength of his claim, and reflecting that Mr. 
Bargus had ned a bill againſt him upon the in- 

dictment 


* 
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dictment for pulling down the road, was determined 
to ſee how far he could ſupport ſo unjuſtifiable a ; 
meaſure in a court of law. Mr. Barfoot's guilt was 

of courſe to be eſtabliſhed, before a jury could con- 

vict; and as no evidence, leſs than a poſitive proof that 

the land was not his property, or that he had previouſly 

conſented to their taking it, would amount to a con- 

viction, it became obvious, if they failed here, they 
were gone in toto. Foreſeeing this, Mr. Barfoot was 

determined to put them to the ne plus, whilſt he kept 

his own action in reſerve for their future amuſement. 

He therefore ſent them the following notice of trial 

upon the indictment, in which he included the names 

of as many of his opponents as he could at that time 

aſcertain : | 


PETER BARFOOT and others againſt the KING, 


On the proſecution of Meſſrs. Bargus, Parſons, 
Maidman, Atkins, Leeke, Fall, J. Liſs, Henville 
Clerk, James, Bedford, Barney, Callaway, Green, 
NO Webb, Albeck, and others. 


* GENTLEMEN, 


«Ido hereby give you notice, That the Defen. 
*dants intend, at the next aſſizes to be holden at | 
the Caſtle of Wincheſter in the County of South- ' 
** ampton, to try the Indictment you, or ſome of you, | 
have at a former aſſizes held at the ſame place, pre- { 
. ' 
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« ferred againſt them in the ſaid cauſe. Dated this 
Y * fourteenth day of July, 1786, from, 


= GENTLEMEN, 
"" Your moſt obedient Servant, 
PETER BARFOOT, 
One of the Defendants,” 


To RICHARD BARGUS, *. and others. 


1 his ben came on to be tried at the ſummer 
* held at Wincheſter, on Thurſday the 27th of 
July, 1786, before Mr. Baron Hotham. Counſel in 
ſupport of the indictment were, Mr. Serjeant Groſe, 
Mr. Miſſing, and Mr. Marſhall; in behalf of Mr. 
Barfoot, Mr. Serjeant Lawrence, Mr. Burrow, Mr. 
Dalas, and Mr. Portal. The bulineſs was opened by 
Mr. Serjeant Groſe, who very ably ſtated the great con- 
veniencies that had ariſen to the public, by widening 
the turnpike road over what is called Fareham Quay. 
He then proceeded to ſhew, That this place was for- 
merly ſo narrow, though at the ſea fide, and particu- 
larly in one part, that the lives of perſons paſſing over 
it, were abſolutely (x) endangered. That this indict- 
ment was preferred againſt Mr. Barfoot, for deitroy- 
ing the ſtone facing which ſupported the new-made 
Toad, and was carried out and erected againſt the ſea, 


() How then could it be a public quay, encumbered with 
goods .and merchandize, loading and unloading from veſſels, at 
the ſame time that it was a public road, of ſuch circumſcribed 
dimenſions, as to endanger the lives of perſons paſſing over it ? 


vpon 
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upon ſome mudlands claimed to be his property: 
That this ſtone facing having been broken down by 
his orders, the road lately widened and made ſafe and 
convenient for the public, was hourly waſhed away 
by the ſea, and would, if not ſpeedily prevented, ſoon 
be reduced to as narrow and dangerous a ſtate as 


ever. That Mr, Barfoot, inſtead of proſtrating and 
deſtroying this ſtone facing, in that part which was 
ſuppoſed to have been erected upon his land, had ab- 
ſolutely pulled it down where it was preſumed he 
could have no kind of right. And as inconteſtible 
evidence would be brought to prove this, he 
doubted not but the jury would find a verdict 
againſt him, 


The two firſt witneſſes were John Littlefield, and 
John Hunt, who were called to prove, that Mr. 
Barfoot, by himſelf and ſervants, had broken down 
the ſide and ſtone facing of the turnpike road. They 
ſeemed to know very little of the raatter. All they 
could affirm, was, that they ſaw one of Mr. Barfoot's 
ſervants kick a ſtone from the top of the facing 
into the ſea. 


Richard Bargus, Eſq. was then sworn, and exa- 
mined by Mr. Serjeant Lawrence (o). 


(e) The evidence of Mr. Bargus was taken down. It may not 
be unentertaining, were the reader to compare it with the diffe- 
rent aſſertions ſet up in the other ſtages of the buſineſs. 


F 3 2. You 
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9. You are one of the truſtees of the Goſport 
turnhike road? 

A. Yes. 

9. You, I think, ſuperintended the altering and 
widening the road or quay at Fareham ? 

A. I attended as a truſtee to ſee it done. 

9. I underſtand, Sir, you are one of his Majeſty's 
Fuſtices of the Peace for this county ? 

A. Yes, Sir,—-with a low bow. 

9, And a very worthy, upright, conſcientious ma- 
giſtrate I am perſuaded you are ? 

A. Yes, Sir,—-w1th a lower bow; 

9, Yes, Sir! Then how comes it, Sir, that you 
have taken away the private property of an individual, 
in the manner you have done? 


Here Mr. Serjeant Groſe interfered, and a warm 
converſation enſued, which was put an end to by the 


Judge, who told Mr, Serjeant Lawrence he was warm. 
Mr. Lawrence begged his Lordſhip's pardon—he was 
warm—but there was cauſe. He then refumed the 
examination. 


Q: Did not you give directions for widening Fare- 
ham quay, and for extending the road ſeveral feet 
upon the mudland ? 


A. I gave no directions. I had nothing to do with 
that. The orders for the work was given by Mr. 
Mant of Havant, the Biſhop's woodman. He di- 
rected the bridge, and the ſtone facing of the road, to 

be 
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he carried out farther upon the waſte, which we ſup- 
poſed belonged to the Biſhop of Wincheſter, and we 
agreed to pay 30l. for filling in the top of the road, 


9. How could you ſuppoſe the land to be the 
Biſhop's waſte, when you had applied to Sir William 
Benett, joint owner with Mr, Barfoot in the land, for 
his conſent to ſet the facing out upon it? 


A. We never did aſk Sir William's conſent at all, 
for we did not believe the land was (p) his. I only 
called upon him to go down with me to the quay, as 
a truſtee of the road, to ſee the work was well done; 
and when we came down, we aſked if he approved of 
it; and that if he did not, it ſhould be altered. Then 
Sir William pointed with his cane, and ſaid, he 
thought they had gone too far upon their quay. I re- 
plied, © For God's ſake, Sir William, don't let us do 
you any injury,” and we had the ſtakes removed, and 
ſet in about two feet. Sir William then approved of 
it, and the workmen told him it would ſtrengthen that 
end of his quay, as the wall of it was out of repair. 


(%) And yet Mr. Bedford bas all along built upon Sir William 
Benett's conſent, both in the inſtructions to his counſel, and in 
his letter to the Biſhop of Wincheſter. And notwithſtanding Mr. 
Bargus's preſent affirmative upon oath to the contrary, yet, at ſe- 
veral of the turnpike meetings, he pleaded the conſent of Sir 
William, as an excuſe for having taken the land without calling 
in a jury. The ſame plea is made in Mr. Bedford's official letter, 
Page 18 ; and was ſet up as a juſtification of Mr. Bargus himſelf, 
In his plea to Mr. Barfoot's action of treſpaſs! See Mr. Mar- 
mall's letter, page 58. 
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2 T hen you never underſtood Sir William Benett 
was applied to for leave to lay any part of theſe mud- 
| lands to the road ? | 

A. No, 1 never underſtood that he was applied to 
at all, not for that purpoſe. 

2. Did you, Sir, upon your oath, never hear that 
this land, or ſome part of it belonged to Mr. Barfoot ? 
A. No, I never heard of any title to the land there, 
but the Biſhop's. 

2. How then came the truſtees, at ſeveral. of their 
meetings, to propoſe making Mr. Barfoot a ſatisfac- 
tion for the land you had taken ? 

A. I never heard of any ſatisfaction that was to be 
made him, 

9. Did you never propoſe to poſt and rail off part 
of the road upon the quay, to prevent its being uſed 
as a wharf? ; 
A. I never was at any meeting where fucka pro- 
poſal was (2) made. 

2 Nor that hand bills were ordered by the truſtees, 


to be diſtributed about Fareham, forbidding all _ | 


ſons from landing or ſhipping their goods there? 
A. I never heard of any. | 
2 Pray, Sir, were not you preſent at a the 


meeting, when Mr. Barfoot produced his title deeds; 


() Mr. Bargus contradicts this evidence, by his own hand 
writing. He not only attended the meeting, but was Chairman 
on the occaſion, and has ſigned the order, either to put up poſts 
and rails; or elſe to have the land valued by a jury! See page 18, 
and Mr. Bedford*s official letter, 


and. 
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l 
and when a motion was made and agreed to, for hav- 
ing his title enquired into by a reference? 

A. I heard ſomething talked of about it, but I don't 
know any thing of it myſelf. 

9, But, Sir, I aſk you, upon your oath, Whether 
you were not preſent your/elf, when the motion was 
made ? 

A. I cannot recollect that I was. 

9. No! Nor did you never hear from the other 
truſtees that ſuch an arbitration was propoſed ? Or 
that a jury was to be called in to value the land be- 
tween the truſtees and Mr. Barfoot ? 

A. There was ſome talk about a jury at one time; 
but I was not at the meeting. 

9. Pray, Sir, how far do you ſuppoſe you carried 
the road out upon this mudland ? 

A. There was not much land taken, for the new 
quay was not carried out ſo far as the old one, by two 
feet and a half. 

9. No! Why I underſtood the road had been made 
conſiderably wider than it was before? 

A. So it is. But where the quay is, for about ſix- 
teen feet long, there is an old foundation where Fare- 
ham quay was built formerly, where it went a great 


way out into the ſea, two feet and a half beyond 
where the new quay is built. This old quay was a 


great deal bigger than the new one, as an old man 
told me ſome time ago, one Henry Moulding, who 
was above a hundred years old when I enquired of 
him 
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kim about it. He is ſince dead; but he remembered 
the quay, and there i; the ſtones of the foundation now 
to be ſeen. And here Mr. Barfoot began to pull it 
down; not at his own end, but here, where the old 
quay was, and for ſeveral feet where he could have 
no right at (v) all. 


Here the Judge interpoſed. He ſaid, If Mr. Bar- 
ſoot, in taking poſſeſſion of his property, had gone 
a foot or two farther upon the facing, he ſhould lay 
no ſtreſs upon that, becauſe it was likely to have been 
done by accident, and could be no bar to his taking 
that part which was his own. He thought it a pity 
ſuch a diſpute ſhould go on. It appeared to him, 
from what had been ſtated, that the road was for- 
merly dangerous and inconvenient, It was now al- 
tered, and made ſafe and commadious. He would 


te) The reader is requeſted to take up theſe facts, and to com - 
pare them with the depoſitions of the Rev. Dr. Griffin, one of the 
| 4 truſtees, before the arbitrator ; whoſe evidence, with that of Mr. 
| 1 Goyer, flatly contradicts that of Mr. Bargus. This Gentleman 
I has himſelf ſtated, in his own hand, in a letter to Mr. Bedford, 
that There are Peaple now a live that remembers before there 
„ was a Key. and when it was only a Beach or ſhore,” Which of 
| theſe aſſertions would Mr. Bargus have us believe ?---that there 
| are people now living, who knew the ſpot before there was a quay; 
th or, that there was an ancient quay, long before the memory of man? 
| He bas poktively aſſerted both. See his own words in page 50. 
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therefore recommend to both parties, not to proceed 
with the cauſe, but refer it to be ſettled by arbitration, 
For he foreſaw very clearly, that under the preſent 
circumſtances, if a verdi& went for Mr. Barfoot, the 
preſent improvement would be moſt probably de- 
ſtroyed, the road, perhaps, be torn to pieces, and the 
public deprived of the advantages it afforded them. 


An altercation now took place between the Counſel. 
Mr. Serjeant Groſe urged to give up the indiftment, 
and preſſed to go immediately into the title, by bringing 
forward the action inſtituted againſt Mr. Bargus, for 
a treſpaſs on the eſtate ; whilſt Mr. Barfoot, declaring 
himſelf to have been ſhamefully treated, would nei- 
ther wave the indictment, nor hearken to any mode 
of accommodation, but preſſed his Counſel to go on. 
The Judge interpoſed again, ſtill recommending a 
reference. He ſaid, That as the truſtees diſputed 
Mr. Barfoot's title, it ſhould be incumbent on him to 
produce his deeds before the arbitrator ; and if he 
eſtabliſhed a title, that then it was but right he ſhould 
have a full and. ample compenſation for the injury 
None him. But if he failed in ſuch proof, that he 
ſhould, at his own expence, replace what he-had 
cauſed to be taken down. His Lordſhip then ad- 
dreſſed himſelf to Mr. Barfoot, and ftrongly recom- 
mended this mode of terminating the diſpute; being 
perſuaded that he deſired nothing more than a fair 
and proper compenſation for the injuries. ſuſtained, 
which he was ſure would ceme much better in this 

Way, 


5 1 
way, than in any other; at the ſame time that it 
would ſecure to the public the benefit of the altera- 
tion. Mr. Barfoot replied, That, at his Lordſhip's 
requeſt, he would conſent to it; but by no means at 
the delire of the truſtees; | 


The next difficulty was to agree upon a fit arbitra- 
lit tor. R. P. Blachford, Eſq. of the Iſle of Wight, 
1 vas named both by the Judge and Counſel, as a gen- 
l tleman highly competent to- the buſineſs, provided he 
would undertake it. He was an utter ſtranger to 
N | Mr. Barfoot; but, as he heard him recommended 
4 | from the bench, it was a ſufficient reafon for him to 


| RY 
[| acquieſce in the nomination. Mr. Blachford was then 'Y 
i ſent for into Court, and after a little explanation, he I 

| 

| | | accepted the office. 
11 


| Much contention having ariſen about the mode in 
| ! which the arbitration ſhould come forward, it was at 
| length agreed, that it ſhould be governed and directed 
| by a rule of that Court. This was immediately pre- 
pared by the Council on both ſides, under the direc- 
tion and approbation of the Judge. The following is 
a copy of it; | 


RULE of REFERENCE. 


SOUTHAMPTON. At the Seſſions of Oyer and 
Terminer, and general gaol delivery of 
our Lord the King, of the County of 
Southampton, of the priſonets therein 

being, 


21 

being, held at the Caſtle of Wincheſter, 

. in and for the ſaid County, on Tueſday 
the 25th day of July, in the twenty- ſixth 
year of the reign of our Sovereign Lord 
George the Third, now King of Great 
Britain, &c. and before Sir Beaumont 
Hotham, Knight, one of the Barons of 
his Majeſty's Court of Exchequer; and 
Sir Richard Perryn, Knight, one of the 
Barons of his Majeſty's ſaid Court of Ex- 
chequer, and others, their fellow Jul- 
tices, &c. 


The KING againſt PETER BARFOOT, Eſq. 


and others. 


IT IS ORDERED BY THE COURT, by and 


' with the conſent of the proſecutors, as of the de- 


fendants, that the laſt of the jurors, impanelled, 
entered, and ſworn to determine this indictment, be 
withdrawn; and that all matters in difference be- 
tween the ſaid parties, be referred to the award, 
order, final end, and determination of R. P. Blach- 
ford, Eſq. who is to enquire whether the defen- 
dant Peter Barfoot, has any title to the ſpot on 
which the quay in the indictment mentioned, or 
any part thereof, has been erected. And it being ad- 
mitted by the counſel for the proſecution, that the 
ſame is carried on at the inſtance of the Truſtees 
of the turnpike road from Goſport to Chawton- 
Pond ; 
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Pond; if it ſhall appear that the faid Peter Barfoot 
has any title thereto, the ſaid R. P. Blachford ſhall 
determine what compenſation ſhall be made to him 
for the erection of the ſaid quay; and that the ſame 
be paid by the truſtees of the road, out of the truſt 

money thereof. And if the ſaid R. P. Blachford 
ſhall be of opinion that the ſaid Peter Barfoot has 
no title to the ſaid ſpot, or any part thereof, that 
the ſaid Peter Barfoot do repair ſuch damage as the 
defendants have done to the quay, at his expence, 
And it 1s further ordered, by the conſent of the 
ſaid Peter Barfoot and Richard Bargus, Eſqrs. 
(preſent in Court, and conſenting to become a party 
to this rule) that the action, brought by the ſaid 
Peter Barfoot againſt the ſaid Richard Bargus and 
others, for erecting the ſaid quay, be no further 
proceeded in; and that the coſts thereof be in the 
diſcretion of the ſaid R. Pope Blachford, who is to 
make and publiſh his award in writing, of and con- 
cerning the pretniſes, on or before the ſecond day 
of next Michaelmas Term. The parties ſhall not 
bring or proſecute any action or ſuit, in any court 
of law or equity, againſt the ſaid arbitrator, or 
againſt each other reſpeCtively, concerning the pre- 
miles, ſo as aforeſaid referred; and ſuch of the par- 
ties as ſhall by affected delay or otherwiſe wilfully 

| prevent the ſaid arbitrator from making his 
award, ſhall pay ſuch coſts to the other or others, as 
the Court of King's Bench ſhall think reaſonable 
and 


( 79 ] 
and juſt. And that this order be made a rule of 
that Court, if the juſtices thereof ſhall pleaſe. 


By the Court. 


FOLLETT. 


Under this order, the buſineſs goes into the hands 
of Mr. Blachford. He is directed to enquire, We- 
ther Mr. Barfoot has any title to the ſpot, upon which 
this encroachment, or any part of it, is erected. If 
he has,—that is to ſay—if he produces a title againſt 
the Truſtees, that then he ſhall receive an adequate 
compenſation for the injury THEY have done him. 
He has then fulfilled the requiſition of the Court, and 
the compenſation becomes his rigbt. The arbitrator 
is not at liberty to ſet up the claim or title of a third 
perſon, or to prove @ negative. It is a proceeding 
contrary to the practice, as well as to the conſtitution 
of this country. To place this in a clearer point of 


view, the Court ſpecifically declares, ** That it is 
admitted by the counſel for the proſecution, that 


* the ſuit is carried on at the inſtance of the Truſtees 
* of the Goſport turnpike road ;” inferring from 
thence, that the Truſtees, in their corporate capacity, 
were the only opponents Mr. Barfoot had to contend 
with. The cauſe was ſtript of every collateral matter; 
no third perſon, no third claim, either real or pre- 
tended, could now be heard; nothing could legally 
come before the arbitrator, but what was cognizable 
in the Court of King's Bench, and within the terms 
of the ſubmiſſion, 


It 


of 
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It is equally demonſtrable, that the power and condu#? 
of the arbitrator himſelf, Were, | in this particular caſe, 
as much under the direction and controul of the rule 
of reference, as the diſpute which he was empowered 
to determine. The Court had only delegated to him, 
as its ſubſtitute, that authority with which it was itſelf 
inveſted by the legiſlature. A greater power than the 
Court had, it could not poſlibly grant; and without 


this power, he could not act at all. The arbitrator, 
therefore, by law, by honor, and by conſcience, was 
bound implicitly to follow the directions of this rule, 
however his own wiſhes, and his own views, might 
have impelled him to the contrary. —But more of this 
hereafter. 


In conformity with the order of reference, Mr. 


Blachford fixed upon Tueſday the twenty-ſecond day 


of Auguſt then next enſuing, to meet at the Red 
Lion Inn at Fareham, about twelve o'clock at noon, 
to hold the arbitration; of which he gave previous 
notice to the contending parties. He likewiſe declared 
his intention of ſitting upon the buſineſs as late as 
poſſible that night, and of going a few miles out of 
Farcham to a friend's houſe to ſleep, from whence 
he ſhould return the next morning, to finiſh the 


conv: 


Hs day appointed, Mr. Bargus, with his attor- 
ney and partizans, compoſed of the Biſhop's officers, 
renants, and intereſted truſtees, were foremoſt to ſur- 


round the perſon of the arbitrator, and to. pour upon 
him 


L 1 
him the courtly greetings of epiſcopal embaſſy. Mr. 
Barfoot, ever back ward in courting favour, owns f 
himſelf remiſs in not coming forward with ſimilar 
grimace. But he had no idea that the cauſe reſted 

upon ſuch formalities; and it was lis misfortune to 

leave them entirely out of the queſtion. 


Prior to the examination of witrieſſes, the arbitrator” 
choſe to take a ſurvey of the premiſes in diſpute. He: 
was attended by Mr. Bedford, with plans, in behalf 
of the truſtees; and by Mr. Wilkes, of the City of 
Wincheſter, with plans, on behalf of Mr. Barfoot. 


In this ſurvey, Mr. Bedford pointed out the Biſhop's 
marſh and cottage; and contended that the cottage 
was formerly a mill, belonging to the biſhopric, called 
Sea Mill, and that the marſh was called Sea: Mil Pool. 
That this mill was drove by the reflux of the (s) ſea; 
and that the quay or caufeway before the cottage, 
called Fareham Quay. was an appendage to the ſaid” 
mill, from whence the Biſhop's: tenants had always 


(-) Common ſenſe, upon the flighteſt view of the ſpot, refutes - 
this aſſertion, In the firſt place, the ſea never could have flowed 
high enough up to drive a mill; and in the ſecond, there 
never was but our THOKOUGH, Which is the Biſhop's fluice 
before-mentioned, How a mill of this deſcription can be drove 
by one thorough, is a problem that yet remains for the ingenious 
to ſolve. Until that is done, let it ſuffice to ſay, that ſeveral of 
the moſt eminent millers and mill-wrights i in the county, have 


inſpected the'premiſes, aud declare it . for any mill ever A | 
to _ ſtood there. 
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been accuſtomed to ſhip off their flour, and other 
goods and merchandize, free of expence, That this 

ſpot, and the lands about it, were a part of the Biſhop | 2 
of Wincheſter's manor, and that the mudland, where 
they had widened the road, was part of the Biſhop's 
waſte, That Mr. Gringo, when his wharf was built, 
had encroached upon the Biſhop's quay, and upon the 
public road, and had carried out his wall and gateway 
beyond his own land; of which he affected to convince 
the arbitrator, by directing his eye in a ſtraight line 
from a point about three feet within the wall, to the 
north weſt corner of Mr. Gringo's late dwelling- 
houſe, Mr. Wilkes preſumed to contradict this aſ- 
ſertion, and to requeſt the arbitrator would caſt his 
eye upon the plan of Quay-Cloſe eſtate, and note the 
boundaries thereof, as laid down by the ſurveyor, and 
compare the ſame with the premiſes themſelves. He 
then carried him to the outſide of the wall and gate- 
way, ſaid to be an encroachment, and requeſted him to 
examine a range of poſts and ſtones, which are fixed 
in the ground a yard and more from the outſide of the 2 
wall, and wear the face of great antiquity. Theſe were 
evidently placed in this direction, to aſcertain the ex- 
tent of Mr. Gringo's land to the weſt, which it was 
preſumed the preſent owner could take in and incloſe 
whenever he pleaſed; if not, the commiſſioners of the 
turnpike would hardly ſuffer ſuch large ſtones and poſts 
to be ſet up on the ſide of the road, in a ſituation that 
proved a conſtant annoyance to horſemen and carriages. 
This appeared deciſive, and the point was given up. 
| The 


. 


t 
. 


„ 


The arbitrator was then taken to the eaſtern ſide of 


the eſtate, where his attention was directed to another 


range of very ancient poſts and piles, fixed in the 
earth, for the purpoſe of deſcribing the eaſtern boun- 
dary. Mr. Wilkes took care to ſhew, that theſe 
piles were continued a conſiderable diſtance into the 
ſea, at high water mark, and terminated cloſe to the 
ſide of the channel, or water's edge, at low water mark, 
in a point exactly parallel with the extreme poſt of the 
range on the weſtern ſide, including all the mudland 
up to the Biſhop's ſluice, in front of the quay ; and 
that the land thus far, that is to ſay, from the ſide of 
the channel, at low water mark, in a ſtraight line 
acroſs the mud to the turnpike road, was the extent 


northward, of Quay-Cloſe eſtate (t). That directly in 
front 


(:) For reaſons that will occur, with reſpect to Mr. Barfoot's 
* right to the ſpot, or any part it, whereon the encroachment ſtands, 
it is abſolutely neceſſary to ſatisfy the reader's mind, as to the extent 
ſeaward, 1. e. zorthward, of Quay-cloſe eſtate, in order to ſhew, that 
the ſouth end of the encroachment, which abuts againſt Mr. Barfoot's 
quay, is indiſputably built upon part of that eſtate. For this pur- 
poſe, ſhould the land marks, which run in ſtraight lines, as above 
deſcribed, from the full ſea-mark to lo- vater mark, on each fide 
the eſtate, covering or incloſing between thirty and forty feet of 
mud or ſhore iu the front of Mr. Barfoot's wharf and ſtorehouſes, 
not be deemed @ ſufficient proof of the claim, which in all other caſes 
would have. been decifive, we ſubjoin the teſtimony of William 
Sperſhott, formerly a lawyer at Fareham, who, before his death, 


which was many years ago, figned a paper writing, of which the 
iottewing | is A copy: 


William Sperſhott WE declares, that for nowarde of forty 
20 ve years, he knew the cloſe called the Dock and Dock-yard 
G 2 . Cloſe, 
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Mont, of this, eſtate, and agioiring to. it, Ny. Barfpot 
claimed tus acres more of the. mudlands, which his 
Rredeceflor Mr, Gringo had purchaſed under a grant 
of, Charles I. from Mr. Franklin of, Fareham, in the 
War 1737, and. which alla extended from the ſide of 
the 


4: Cloſe, to be all one entire effate, from low-water mark; and 


that oli u Gringo fenced-it all along the road down to the key, 
** and that there was only a ſtile and foot way through it; and that 
7 it was railed and fenced in of the other ſide, next to old Wood. 
<* man's land, now Franklin's, and was always enjoyed by Mr. 
«© Gringo as kis own entire eſtate down to low-water mark, and 
*© thatit laid all open as a meadow, without any ſeparation, until 
the buildings were began by ola Mr. Gringo.. And remembers that 
** the gate was always kept locked by Mr. Gringo, for his uſe; 
and likewiſe remembers of ſeveral payments to old Mr. Gringo 


1 for laying timber all along the beach or Dock-yard Cloſe next 


the ſea, being a ſawyer in the ſaid Dock-yard Cloſe next the 
«4 ſea, for nine years; and remembers when one Smith rented 
the Dock for building of veſſels there, and paid Mr. Gringo 
for the ſame. And a veſſel was built exactly on the ground. 
„ where the long ſtorehouſe now ſtands, of two hundred tons buy. 
*** then, and he ſawed the timber and plank for the ſame, and Mr. 


„ Samuel: Martin rented the brick: kiln at that time. And the 


1 fence wall next the highway called the key, always belonged 


**+to- Dock- yard Cloſe to low-water mark; and a pile that flood 
vento mark the ground has been waſhed away ſince his memory, 
between thirty and forty feet out to the ſeaward, almoſt all 


along ſhore. 
% Witneſsthe mark of 
„% WILLIAM SPERSHO TT.“ 


| The above. teſli mony was. given in evidence in 1722, in conſe- 
quence of ſome claim to a public road for carriages through Quay- 
Cloſe eſtate; and refers back to the life-time and tranſactions of 


the late Mr, Gripgg's graudigthers when the eſtate had neither 


houſe 
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che river or channel euſt ward, to the turnpike road 
weſtward, and that upon the weſtern ſide of theſe 
mudlands, part of which belong to both eſtates, the 
encrbachment, Which was the ſubject of the preſent 
enquiry, had been made. That the injury to Mr. 
Barfoot, did not ſo much reſult from the quantity of 
land taken away, as from their having made a free 
quay on the ſide of che road, which deprived him of 
the cuſtomary tolls that muſt otherwiſe continue to be 
paid at his wharf, and of which, for upwards of four 
years paſt, he had been deprived, to the amount of 
twenty pounds a year and 9206 


houſe nor quay upon it, but was a meadow to depaſture cattle, 
"bounded on the north eaſt by the ſea, or channel, and extended to 
low-watir mark. Now it muſt be evident to every man, conver- 
ſant with landed property, that it is the common uſage of all eſtates 
bounded by the ſea, that its boundary ſhall be the low-water mark, 
and not the full ſea-mark. And the reaſon is obvious. If the King, 
who is Lord Paramount of the Seas, had the power of claiming 
wherever the ſea at high-water might flow, neither his own dotni- 
nion, nor the tenure of his ſubjects, could ever be afcertained:;; 
decauſe the extent of high · water varĩes according to the ſtate of 
the moon, and to the turbulence or ſerenity of the weather; 
whereas the low-water mark knows little or no real variation. 
Hence the legiſlature, as well as the immemorial cuſtom of man- 
kind, have determined the low-water mark to be the boundary of 
all lands ſubject to be owerflozon by the ſea. And why this particular 
Mate ſhould be an exception to that univerſal rule, wierd mn elf 
the impreper conduct of the traftees, is a circtmitance that itt 
be left to the determination of the diſcerning public, 
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The encroachment itſelf was the next object of atten- 
. tion. Its extent was meaſured out, and fully deſcribed 
to the arbitrator; as alſo the abutment upon the one 
. facing in front of Mr. Barfoot's quay, and the ſpikes 
and faſtenings driven therein, near eight feet in width, 
by which the quay is conſiderably diminiſhed, and the 
ſea-room before it proportionably contracted. This 
was an injury too conſpicuous not to ſtrike the ſenſes, 
. and a treſpaſs of too glaring a nature not to be admit- 
ted. Mr. Bedford, therefore, candidly acknowledged, 
that the quantity of land taken in and laid to the turn- 
pike road, out of the mudlands, and the injury and 
loſs ſuſtained by Mr. Barfoot's quay, might be as 
repreſented. He contended, however, that the mud- 
lands in this ſpot, were no part of Mr. Barfoot's pro- 
- perry. He had no objection whatever to the eſtate 
called Cookman's, (meaning Quay-Cloſe); and he was 
ready to allow that Mr. Barfoot poſſeſſed two acres of 
mudland ſomewhere ; but that he had claimed them 
in the wrong place. It was true his writings might de- 
ſcribe them to be ſituated in the front of his wharf and 
ſtorehouſes; but the whole of that place conſiſted of 
the port or haven of Fareham, and was not included 
in the Grant or Letters Patent of Charles I. under 
Which authority the purchaſe was made. The fact 
was, and which he pledged himſelf to bring evidence to 
prove, That the two acres claimed by Mr. Barfoot, 
were ſituated at a place called Hoetford-bridge, near 
three quarters of a mile below the quay ; and were 


ſome years ago converted into a ſaltern by Mr. Gringo. 
wo He 
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He inſiſted likewiſe, that the Royal Grant, for reco- 
vering lands overflown by the ſea, extended no far- 
ther up the river, than to Hoeford- bridge; and that 
therefore, Mr. Barfoot's claim of the mudlands in 
this ſpot, which was the port or haven of Fareham, 
and not within the limits of the Letters Patent, muſt 


of courſe fall to the ground. 


It was demanded of Mr. Wilkes, Whether he was 
provided with the letters patent, for the purpoſe of 
aſcertaining the ſpot? He ànſwered, That he was 
provided with Mr. Barfoot's title deeds; and that 
Mr. Barfoot, under the Rule of Court, only conſidered 
himſelf bound to prove a legal title; and that, accord- 
ing to his apprehenſion, if the conveyances and deeds, 
by which the land had before been ſeveral times con- 
veyed, and had been fince quietly poſſeſſed for fifty 
years paſt, and the probate of Mr. Gringo's will, by 
which the ſame became veſted in the prefent owners, 
were not ſufficient for this purpoſe, property muſt be 
in ſo precarious a ſtate, that it would be of little 
uſe to refer back to the reign of Charles I. That 
with reſpe& to the haven and ſea-mill, the ſituation 
of both appeared to .be miſrepreſented. No man 
would pretend to call that an haven, where there was 
no channel, and where the whole was only a piece of 
low ground or mud, on the river ſide, which was al- 
ways left dry at low water. Nor was it reaſonable to 
ſuppoſe the Biſhop's mill to be ſituated at one place, 
and the quay or wharf belonging to that mill, at 
| G4 another. 
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another; That Fareham haven ſtood at the head of 
the channel, where the Biſhop's mills and quay were 
*eally ſituated, and where a conſiderable body of water 
Was always to be found, bath at high and low water 
Mark, with a ſpacious ſtrand about it. To this ſpot, 
Which is more than half a mile above theſe premiſes, 
the arbitrator was taken; and after viewing the 
Biſhop's mills and wharf, and the ſituation of the haven 
and channel at this place, he returned to the Red Lion 
Inn, to examine witneſſes; expecting of courſe, that the 
two DECESIVE POSITIONS fet up by Mr. Bedford, 
namely, That the evo acres of mudland were fituated at 
Hoeford bridge; and, Dhat the Grant or Letters Patent did 
not extend to the ſpot where Mr. Barfoot claimed them, 
would, in the courſe of e er be indiſputably 
. 


Mr. Blachford PIER himſelf ready ro hear the 
witnefles, the buſineſs was opened on behalf of Mr. 
Barfoot, by Mr. Godden, attorney, of Portſmouth 
Common. He recapitulated, in a ſummary way, the 
eſſential points of the claim he was about to eſtabliſh, 
and produced to the arbitrator, the ſeveral title deeds 
neceſſary for that purpoſe, together with the probate 
ef Mr. Gringo's will, by which the fame was deviſed 
to Mr. Barfogt and Sir William Benett. He was pro- 
cecding to read the deeds from beginning to end; and 
began with thoſe appertaining to Quay- cloſe, Dock- 
yard, &c. when Mr. Bedford publiqh declared, that 
he 2 of chat eſtate 70 be out of difpute-; 


and 
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and that he only meant to oppoſe the claim of mud- 
lands ſaid to be purchaſed under the grant of Charles I. 
from Richard Franklin. Mr. Godden then took up 
the deeds of that purchaſe, and was proceeding to 
read them, when the arbitrator interrupted him, by 
ſaying, There would be no need of taking up time 
by reading the deeds, for he ſhould not immediately 
make his award. That it would be ſufficient for his 
purpoſe, if extracts were made of the parcels of land 
therein deſcribed; and alſo of that part of Mr. 
Gringo's will, by which the ſame were deviſed, which 
might be ſent after him into the Iſle of Wight.” He 
defired however to inſpect the deeds himſelf; and they 
were handed to him. In ſome little time he delivered 
them back, and declared himſelf ſatisfied that they 
<vere the title deeds of the land in queſtion. He was then 
offered them to carry home with him into the ifland, 
inftead of the extracts; but he declined receiving 
them, ſaying, that extracts would anſwer his purpole 
equally well. 


Mr. Godden then produced receipts for quit-rents 
paid, in conformity with the covenants of the befoxe- 
mentioned deeds, and delivered them to the arbitrator. 
He alſo produced Mr. Bedford's official letter, ad- 
dreſſed to Mr. Barfoot in the name of the truſtees, at 
a public meeting, held the 4th of February, 1584, 
wherein his right was acknowledged, and a compenſa- 
tion offered for the ſame. Mr. Bedford examined the 
letter, and owned it was his own writing. He then 

turned 
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turned to the minutes of that meeting in the turnpike 
books, where an exact copy of it was entered, and 
ſigned by Mr. Bargus; although that gentleman, in 
open court at Wincheſter, poſitively denied, upon his 
oath, ever having heard that Mr. Barfoot's right was 
acknowledged at all by the truſtees (#). 


Mr. Ley, a ſurveyor well known in Fareham, and 
Mr. Gover, builder and ſurveyor, from Wincheſter, 
were called to prove, that the plans of the before- 
mentioned eſtates, then produced by Mr. Godden, 
were fairly and correctly taken. They both depoſed, 
that' they had carefully meaſured the premiſes, and 
compared the ſame with the reſpective title deeds, and 
that the plans exactly correſponded with them. That 
Mr. Ley had firſt meaſured the eſtates by himſelf ; 
but to detect any error he might have fallen into, and 
with a view of being in every reſpect perfect in the 
plans, Mr. Gover and himſelf had jointly meaſured 
them a ſecond time, and, on their oaths, they were 
correct. They ſwore to having examined the en- 
croachment; that it was ninety- ſix feet in length, and 
from eight to twelve in breadth; that it ſtood upon 
part of both the eſtates, and was taken out of them; 
and that the injury to Mr. Barfoot was obvious to 
every one. Mr. Gover went further. He depoſed, 
that in conſequence of Mr. Bargus having ſworn at 


() This letter is printed at large in page 18, &c. to which the 
reader is requeſted to refer, Allo for Mr. Bargus's evidence to 


Page 72. | : 
Win- 


= 8 
Wiacheſter, that this encroachment was built upon 


the foundation of an old quay, which went two feet 


and a half further into the ſea (x), he had ſince examined 
the ſpot; and he declared, that there were no traces 


whatever of an old foundation, but that the whole 
was mud and gravel from one end to the other. Mr: 
Bargus being preſent, aſked him how long he had 
known the ſpot. He replied, four or five years; but 
that he did not ſpeak from the length of time he had 
known it, but from having examined it as a workman z 
and there was no old foundation of any kind; but that 
the encroachment was brought out upon the mud and 
gra vel, and built up againſt the front of Mr. Barfoot's 
quay, covering near eight feet of it, and it was faſtened 
to it with ſpikes and pins, in a manner unwarranted 
by any cuſtom of building that he had ever ſeen or 
heard of. 


Here the arbitrator intimated, that as the encroach- 
ment was in ſome degree admitted, he wiſhed to hear 
evidence to prove acts of ownerſhip by Mr. Barfoot's 
anceſtor, to that particular ſpot. 


(x) See Mr. Bargus's depoſitions, page 73.— Mr. Gover has 
again examined the ſpot with other aſſiſtance, fince the above de- 
clarations; with a view totally to refute this pretence ſet up by 
Mr. Bargus. And he ſtill declares that there never was any old 
foundation of the kind, nor any thing more than a few looſe large 
tones thrown in for the purpoſe of hauling timber upon, and ta 
prevent it from ſinking inta the mud, 


Farmer 
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Farmer Edward Stone, about eighty years of age; 
was called for this purpoſe. He had been intimately 
acquainted with the premiſes for upwards of ſixty 
years, His father was carter to Mr. Gringo, and he 
uſed to accompany him with the team. He knew the 
ipot before any quay or wharf was erected. That per- 
ſons uſed to land their goods upon the beach or ſhore, 
and always paid Mr. Gringo wharfage for ſo doing, 
That after Mr. Gringo had built his quay, he dug a 
channel in the front of it, and fenced it from the road 
with a gate and wall; but he ſtill received wharfage for 
goods laid upon the ſhore on the outſide of the wall, 
and on the ſide of the highway, which is called Fare- 
ham quay, as far down as the ſluice; and that the clerk 

always went and took account of goods landed there, 

Juſt the ſame as he did of thoſe landed on the quay in 
the inſide of the gate and wall. That no ſhips could 
come up to Fareham quay below the ſluice, for want 
of water. That the ſhore all the way acroſs from the 
Aluice was Mr. Gringo's, as long as he could remem- 


ber (50); and ſoon after he had built the quay, it was 
re- 


(z) This was the oldeſt witneſs examined on either ſide; and 
his evidence goes to eſtabliſh the northern boundary of Quay- 
Cloſe eſtate, which, as was obſerved to Mr. Blachford in the ſur- 
vey, paſſed in a ſtraight line from the Biſhop's ſluice, on the fide 
of the turnpike road, to a poſt or pile in the oppoſite point at the 
ſide of the channel leading to Portſmouth and Goſport. The whole 
of the mudland or ſhore within theſe two points, before the build- 
ing of Mr, Gringo's quay, was called in the old writings, Dock, 


and Dock-yard Cloſe. Part of theſe premiſes have always conſiſted 
| ol 


1 931 

reported, he had bought the mud farther on. Upon 
his croſs examination, he never heard of goods being 
ſhipped; from Fareham quay, without paying whar- 
fage; but that teams were fometimes drawn into the 
water in front of it, and unloaded into the veſſels, for 
which they never paid any thing. Never heard that 
the Biſhop of Wincheſter had any right there, except 
to the cottage and marſh on the other fide of the road. 
Nor was there any mill at this place that he ever heard 
of. When he was a boy, he remembered Sea- mill 
ſtood where it now does at Lady- bridge, and that it 
was then very old. He remembered carrying a load 
of timber to repair it. 


of a dock, as is apparent from Sperſhott's:teſtimony ; and loops 

and ſmall- craft were oceaſionally built, and frequently repaired 
here. But whenever any veſſels were laid down to calk or careen, 
they always paid an acknowledgment to Mr. Gringo for ground- 
ing upon the mud or ſhore in front of his quay, ſtorehouſes, dock - 
yard, &c. The following items copied from his ledger, will 
place this fact beyond diſpute. | 


M. Isaac Jun, Da. 


1759 C. 5. 4. 
Feb. 10. To breaming your veſſel on my hard, 0 10 © 


Ma. STEPHEN FARMER, of Farel n, D#. 
1765 | £+ 
Dec. 21. To one year's wharfage, - - I 
1766 To breaming your veſſel on my hard, - © 10 
Nec, 21. To one year's wharfage, = 8 1 
To breaming your veſſel on my hard, o 10 0 
Entries of this kind, and for wharfage, are very numerous. 


Mr. 
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- Mr. John Page, timber-merchant, had known the 
ſpot near thirty years. He had frequently carried 
goods to be ſhipped from Fareham quay, and always 
paid wharfage to Mr. Gringo, except when the team 
drew into the water, and unloaded into the veſſel, 
That the road called Fareham Quay was at that time 
fo narrow, that two carriages could not go abreaſt, 
and that the water at high tide was not deep enough 
for ſhips to come up to it, except above the ſluice, 
where Mr. Gringo had dug the channel. On his croſs 
examination, he recollected putting down a load of 
hoops upon Fareham quay. That Mr. Gringo's clerk 
came up and demanded wharfage, which he paid juſt 
the ſame as upon the quay in the inſide of the wall. 
He never heard of any right the Biſhop had to the 
mud, but always underſtood it belonged to Mr. 
Gringo. 


Farmer John Shayer, had been accuſtomed for up- 
wards of fifty years, to ſhip goods from Fareham 
quay. He ſometimes unloaged his team into the vel- 
fels, and ſometimes upon the quay. That wharfage 
was always paid to Mr. Gringo, except when he drove 
into the water, and delivered his goods into the veſſel 
without putting them down upon the quay or road. 
On his croſs examination he never heard of any quay 
at this ſpot, but what belonged to Mr. Gringo; and 
that what is called Fareham quay, was never any 
thing more than the King's highway; and that inſtead 
of being wide enough for a quay, there was not room 

for 
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for two waggons to paſs each other, but that one was 
obliged to draw up and wait, while the other paſſed 
by. He never heard of any right the Biſhop of Win- 


cheſter had there, nor of any other perſon, except 
Mr. Gringo. 


Mr. Richard Taylor gave evidence to the ſame 
effect; and Mr. Thomas Foſter, brick-maker, was 
called for the ſame purpoſe, but Mr. Bedford, in order 
to ſave time, ſaid he would admit all he had to ſay, 
ſince his evidence went to the ſame points as that of 
the foregoing witneſſes. 


Daniel Stoodley, and Joſeph Hayden, two perſons 
of Fareham, who had either worked for, or been in 
the ſervice of the late Mr. Gringo, were next examined. 
Stoodley, when interrogated, could not remember a 
ſingle circumſtance relative to the premiſes, or any 
orders given by Mr. Gringo relative to perſons dig- 
ging mud before his wharf, In ſhort, he knew no- 
thing of the matter. He could not ſpeak to any thing. 


Joſeph Hayden recollected, that during the time 
he was employed as a falt-maker by Mr. Gringo, 
he had heard of ſeveral perſons being forbid to 
dig mud and gravel from before Mr. Gringo's 
houſe and wharf, but he could not identify the per- 
ſons, Was not Thomas Pye forbid? and was 

| he 
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He not threatened by Mr. Gringo for having dug 
ballaſt, and for having dug a dock in the mud to lay 
his veſſel in? He could not recollef ! Had he not himſelf 
frequently dug mud and ballaſt in this ſpot, and paid 


Mr, Gringo for the ſame? Yes, he had. Was he not 
forbid to dig there any more, either for himſelf or 
any other perſon? Yes, and he never dug there after- 
wards, Did he not, when Mr. Gringo came to the 
ſpot, to forbid his digging, Pay him for the gravel 
he had dug? ? Yes. | 


Mr. Bargus, after twiſting and writhing for ſome 
time, could remain no longer ſilent. He begged to 
explain the matter. Hayden had dug ballaſt in Mr. 
Gringo's lighter, and the money he paid was for the 
lighter, not for the gravel; and if it had been any 
other perſon's lighter, then he would have paid the 
other perſon for the gravel, would you not, Hayden, 
aye ?---Yes, Sir, to be ſure? One queſtion more was 


put to this witneſs ; but as it was to ſhew an important 
act of ownerſhip, it would not do to remember it. 


Did not you, about nineteen years ago, dig a large 
quantity of mud out of the channel before Mr. 
Gringo's ſtorehouſe and quay? He ſcratched his 
head, but could not recollect any thing abaut the 
matter (z). | 
Mr. 
1) To ſhew the dread theſe poor fellows were in of giving 
offence to the truſtees and the town of Farcham, it is proper 
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. Mr, Robert Porter, merchant, who occupies the 
dwelling-houſe of the late Mr. Gringo at Fareham, 
yas the next witneſs. He had reſided on the premiſes 
four or five years, and was well acquainted with the 
eltate called Quay-cloſe, and with the two acres of 
mud- 


in this place to ſubjotn their own account of the tranſaction, as 
relaxed by themſelves, and taken down in writing, long before it 
was ſuſpected they would be called to give evidence. Each ac - 
count is attefted in their own hand, and witneſſed by an indiffe- 
rent perſon; and it will require no great depth of penetration to 
diſcover how the facts, i in this prevaricated ſtate of their evidence, 
really ſtands: 


Daniel Stoodley lived with Mr. Gringo, 2s gardener and 
= ** coachman, nine years. That ſeveral times during ſaid period, 
= ** Mr. Gringo had mud dug up and taken from about his ſtore» 
= © houſes, and likewiſe from before his quay, That Joſeph Hay- 
den loaded the mud into lighters ; and he, the ſaid Stoodley, 
( carted it away up into the timber yard, and made it in a mize 
That this happened eighteen or nineteen years ago. 


(Signed) 
« DANIEL STOODLEY,” 
Witneſs, ROBERT PORTER, 


, Joſeph Hayden, of Fareham, in the County of Hants, ſalt. 
© maker, aged 60 years, ſays, That he has lived at Fareham near 
„ twenty-eight years, and worked as a ſervant to Mr. Gringo 
« great part of his time. That he remembers wharfage ufed to 
© be paid Mr. Gringo for goods landed upon his qitay ; but he 
«© never ſaw any paid. That no alteration has been made to the 
e guay in his memory; 3 and the truſtees of the Goſport road have 


46 Shen 


* 
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mudland purchaſed of Mr. Franklin. He had par- 
ticularly noticed the encroachment, while it was 
making, and was certain that part of it ſtood upon 
Quay - cloſe eſtate, and part upon what was Franklin's, 
That the quay belonging to Mr. Barfoot had been 


<* length and width he does not exactly know, having never mea- 
** ſured the ſame. That by doing it, it has made the road much 
* more convenient and commodious than it was before ; as now 
** veſſels of larger burden can come up and unſhip goods upon it, 
© which before they could not do; which muſt be very hurtful to 


7 Mr. Barfoot's quay. That he remembers to have heard Tho- 


*© mas Pye was warned out of Mr. Gringo's houſe, for having 
dug a dock in the mudland before Mr. Gringo's houſe, wharf, 
and quay, to lay his veſſel in; and that he was obliged to fill 
* it up again; and that Pye and his wife both told him ſo. 


(Signed) 
«« The mark c of 
« JOSEPH HAYDEN,” 
Witneſs, R. PORTER, ſjunr. 


But to put the matter entirely out of diſpute, as to Hayden's 
having purchaſed gravel and mud of Mr. Gringo, whenever he 
was employed by maſters of veſſels to procure them ballaſt or 
manure, the following entries are copied from Mr. Gringo's 
Ledger: 


1768 | JoszyH Harn, De. 


From Auguſt 3, to December 23. C. 4. d. 


To 20 boat -load of MUD, dug out of my channel, 1 0 0 
. To 34 tons of ballaſt, , — 1 14 0 
To 25 tons of ballaſt, < - - 3-8-0 


To 38 tons of ballaſt, - - - 118 © 
Theſe items are balanced on the oppoſite ſide, ** by caſh in full.” 
injured 
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injured to the amount of twenty pounds per annum and 
upwards, ever ſince the encroachment had been made, 
as appeared from a regular account of wharfage pro- 
duced before the arbitrator by this witneſs, which he 
had kept both before and fince the encroachment 
took place. 


Mr. Thomas Parſons, Coal Merchant at Fareham, 
alſo depoſed, that he had known Mr. Barfoot's quay 
many years. That before the road was altered by the 
Truſtees, he would have given twenty pounds a year 
for it; and he believed there were thoſe that would 
have given thirty pounds per annum; but now it was 
not worth ten; at leaſt he would not give that ſum 
for it, becauſe every body loaded their goods upon 
the ſide of the road, 


The Rev. Philip Griffin, LL. D. Rector of Warn- 
ford, depoſed, That being a truſtee of the Goſport 
turnpike road, he was preſent at ſeveral of the meet- 
ings, when the diſpute relative to Fareham quay was 
the ſubject diſcuſſed. He had attended on the gth of 
May, 1785, and he believed every ſubſequent meeting 
to that day, viz. (the day of the reference.) He 
ſtated, that Mr. Marett attended as Mr. Barfoot's 
attorney, on the 5th of May, 1785, to know their 
final anſwer relative to what ſatisfaction they intended 
to make to his client. And on ſome objections being 
made to Mr. Barfoot's title, Mr. Marett offered to 


remove a ſtone or ſaw a pile, merely to try the right; 
H 2 which 


[ i ] 


which this deponent thought very fair. The other 


truſtees ſaid, he might do what he thought fit, they 
did not care; inſiſting that the land was not the pro- 
perty of Mr. Barfoot; ſome aſſerting it belonged to 
the Biſnop of Winton; others to the town of Fare- 
ham, and others again to the Mayor and Corporation 
of Portſmouth. That upon this, he obſerved to the 
truſtees, he had always underſtood it was wiſe to ſet 
up but one title to any one property in litigation; 
and feared that we had no good one when we ſat up 
fo many. Then addreſſing himſelf pointedly to Mr. 
Bargus, ſaid, And you, Sir, was preſent.” 


He alſo depoſed, That on the 16th of June, 178g, 
he had cenſured the conduct of the acting truſtces, 
who had been concerned in the Fareham buſineſs; 
and offered to prove the illegality of their conduct by 
the turnpike acts; but they neither would permit him 
to read the clauſes alluded to, nor would they do it 
themſelves. Dr. Griffin's evidence contradicted what 
Mr. Bargus had ſaid at Wincheſter aſſizes. And Dr. 
Griffin appealed to the turnpike proceedings in juſti- 
fication of his evidence which, though in one in- 
ſtance diſputed by Mr. Bedford, was confirmed by 
the books then produced; and the whole of the ſaid 
evidence was afterward acknowledged to be true, by 
Mr. Bedford himſelf, The arbitrator ſaid, © To be ſure 
the truſtees had not behaved well to Dr. Griffin; but 
all this only tended to ſhew the ſtate of the diſpute 
at that time. He did not want to hear any thing but 
what 
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what related to the title.” Mr. Godden, in reply, 
ſaid he conceived the title was eſtabliſhed ; and, after 
a few remarks, cloſed the evidence on the part of 
his client. 


It was demanded of the arbitrator, Whether the 
title adduced in favour of Mr. Barfoot, was not ſuf- 
ficiently clear and ſatisfactory? He replied in the af- 
firmative ; but added, That he would hear what THEY 
had to alledge againſt it; and deſired Mr. Bedford to 
bring forward his evidence. To this it was objected, 
That it would be going out of the rule of court, which 
required nothing more of. Mr. Barfoot than to pro- 
duce a title to the ſpot in queſtion, and the buſineſs 
was at an end. The arbitrator replied, That was a 
matter left to his judgment; and that he ſhould now 
hear what Mr. Bedford had to offer on behalf of the 
truſtees ! 


Mr. Bedford then roſe in defence of the triple alli- 
ance---to Juſtify the truſtees in ſeizing the land with- 
out a jury. to eftabliſh a preſcriptive title in the 
Piſhop of Wincheſter----or, to prove a right in the 
town of Fareham to a free Corporation quay. The 
taſk, in a judicial court, would have been arduous 
and really, to give Mr. Bedford his due, he conducted 
the matter with a degree of ingenuity, that in a better 
cauſe would have done him credit, 


His firſt witneſs was Mr. Joſeph Mant, of Ha- 
vant; or, as Mr. Bargus more emphatically tiles 
H 3 | him, 


L 102 9 
him, © the Bis Wooder.” This gentleman undertook: 1 
to remove the charge from the humble door of the | 
truſtees, to the epiſcopal palace of the See of Win- 
cheſter. He was to prove that this encroachment was 8 
made by the Biſhop, and not by Mr. Bargus. Let us 4 
| ſee how ſkilfully he does it. = 


He ſwears, that the truſtees applied to the late Bi- 
ſhop to repair the ſluice. That he was in conſequence 
directed to examine the ſpot, and to report whether 
ſuch repair was wanting. He did ſo; and ſecures an 

order to fell timber for the purpoſe. But a circumſtance 
of jealouſy ſtill hung about Farnham Caſtle, and the 
order was ſuperſeded by Sir Chaloner Ogle. The 
Biſhop dies ;----and Mr. Mant again orders the 
repair to go on. In this criſis of the buſineſs, Mr. 
Bargus came to Mr. Mant, and complained that the 
road was ſo dangerouſly narrow in this place, that be 
propoſed to widen it upon the mud, if Mr. Mant would 
but carry the ſluice and bridge out further; and that 
it ſhould make no difference in expence to the Biſhop, 
for the truſtees would pay for widening and filling in 
the road, out of the truſt money (a). Mr. Mant 


(a) Mr. Bargus, agreeable to this propoſal, took the chair at 
the next turnpike meeting, and after holding forth on the impor- 
tance of a meaſure, pregnant with ſo many advantages to the 
Town of Fareham, moved, That the expence of widening and 

_ enlarging the turnpike road over Fareham quay, amounting 
eſtimate to thirty pounds, be paid out of the monies ariſing from 
the tolls payable on the turnpike road. Vide entries in the turnpike 


— agreed 
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agreed to this propoſal, becauſe he thought, and till 
believes, that the land was part of the Biſhop of Win- 
cheſter's manor, and that the Biſhop would have no 
objection. Beſides, Mr. Bargus had told him it was 
the Biſhop's right to repair the ſtone facing all along the 
quay or cauſeway z and, as it was in a ruinous ſtate, it. 
was very immaterial in point of expence, whether it 
was rebuilt upon the od foundation, or brought fur- 
ther out upon the mud, That the work was then car- 
ried forward, and compleated as it now ſtands. That 
during the time it was in hand, he was taken extremely 
ill, and could not attend ; he therefore left it wholly 
to the management of Mr. Bargus, and the other truſ- 
tees, who paid far widening and filling in the top of the 
road, out of the turnpike money, On his croſs examina- 
tion, he confeſſed that it was not cuſtomary for the 
Biſhop to contribute any thing more than timber to- 
ward theſe repairs. Who then paid for the new ſtone 
facing to ſupport the quay? Why he had felled as 
much timber as, when ſold, paid the whole expence ! 
Had the bridge ever been altered, or widened, or re- 
moved from its accuſtomed foundation before? or 
had the ſpot undergone any repair of this magnitude 
within his memory? No, it had not (6). 


The 


() Such is the tenor of Mr. Mant's evidence; and how far he 
has ſucceeded, in proving the wipENIN G of this road and quay, 
to have been the act of the Biſhop of Wincheſter, will require no 
depth of reaſoning to determine. That the Biſhop gave directions 
for repairing the ſluice, is out of all queſtion ; but that he ordered 
the road or fluice to be enlarged and widened, or extended beyand 
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The next object was to prove à rigbi in the inhabi- 
tants of Fareham, as tenants of the Biſhop, to a free 
quay on the ſpot where this encroachment was made, 
For this purpoſe, Mr. Green, Mr. Parſons, Mr. Sher. 
win, and other tradeſmen of the town and neighbour. 
hood of Fareham, were ſeverally examined. They de- 
poſed, That Mr, Gringo, when he built his quay, had 
wo 


its ancient limit, is by no means true; nor was any ſuch order pro- 
duced, or attempted to be proved, before the arbitrator. It is cer- 
tain the late Biſhop died while the matter was in a ſtate of uncer - 
zainty ; and the ſubſequent tranſaction appears, as well from the 
foregoing evidence, as from the tenor of the preſent Biſhop of 
Wincheſter's letter to Mr. Barfoot, page 63, to have been the 


voluntary act of Mant himfelf, in confederation with Mr. Bargus 


and the truſtees, That this is the true ſtate of the caſe, will be 
more apparent, if we reſſect that it was not in the power of the 
Biſhop, even admitting him to be Lord of the Manor, to have 
given ſuch an order, with6ut the conſent of his tenants. No Lord 
can alienate the tenant's right z and Mr. Bedford has never once 
told us that his Lordſhip's tenants were conſulted ppon the occa- 
fion. But there are other circumſtances tending to prove this widen 

ing to have been the act of Mr, Bargys, which admit of go,refutation. 
He employed Nicholls and Stevens, who had undertaken the re- 
pair, to make the eſtimate for widening and filling in the road; 


and upon their eſtimate he framed his motion at the turppike 


meeting, for carrying the ſame into execution, This motion 
having unanimouſly paſſed, Bedford writes Mr. Mant upon the 
occaſion 4s follows: ** The Truſtees of the Goſport road, at 
their laſt meeting, having reſolved to carry the plans into exe- 
*« cution agreed on by YOU and Mr. BARGUS, for widening the 
road over Fareham town quay, have made an order, that I, as 
their treafurer, ſhould pay you thirty paunds, on that account, 
* whenever you thought proper to apply to me for ſame, T pre- 
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encroached upon and contracted the Biſhop's quay. 
That Fareham quay was always a free quay. That 
they had ſhipped ſome thouſand loads of bricks, tiles, 
manure, &c. from Farcham quay, and never paid 
any wharfage. That Mr. Gringo, they believed, de- 
manded wharfage, and ſome people had been fooliſh 
enough to pay him; but they never did, nor never 

would. 


„ ſame you will not order this work to be begun till this nipping 
, ſeaſon is paſt; but whenever you chooſe, the above money 


, ſhall be paid 
ne J. BEDFORD.” 


Now does it appear that the Biſhop of Wincheſter had any thing 
to do with this bargain ? or that he waFeven conſulted upon the 
propriety of carrying it into execution? I pronounce flatly that 
he was not z and that no circumſtance has beep, or can be ad- 
dyced, to prove hig concurrence with the meaſure. — But 
when Bargus was ſerved with Mr, Barfoot's action of treſpaſs, 
be became ſenſible of his officiouſneſs, and was much alarmed for 
the conſequences, He deſired Mr. Bedford to coutrive, if poſſible, 


89 juſtify his conduct under a ſuppoſed title in the Biſhop of Win- 
cheſter, rather than by the pretence of having ated under the 
authority of the Goſport turnpike act, which, it was feared, 
would not ſhelter the proceeding. An opinion of counſel was 
taken on the ſubject, and we have extracted as much of it as replies 


to the enquiry, and as appears neceſſary to eſtabliſh the fact; 


nen 


4* After. the beſt conſideration Þ have been able to give this caſe, 
**I think jt moſt adviſeable to plead 7he general fue only. Nicholls 
* ard Stevens, {the workmen) ſeem to have acted under & two- 
« fold authority, viz. that of the Biſhop, in repairing the quay or 
. embankment ; and that of the truſtees of the turnpike, iy 2videning 
an 
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would. They had known many veſſels come up to 
the quay and diſcharge their cargoes, but never knew 
them pay wharfage; except once, a veſſel loaded 
with oyſters came up, and Mr. Gringo ſent out to 
demand wharfage, and the man paid him in oyſters. 
That the quay, and all the waſte land and mud 
adjoining to this place, belonged to the Biſhop of Min- 
cheſter. That Mr. Green's father had for many years 
been accuſtomed to ſhip off large quantities of goods 
from the Biſhop's quay, without paying wharfage 
and that Mr. Gringo brought an action againſt Mr. 


*© and ſecuring the road, Mr. Bargus had alſo both theſe objects in 
«© view, in the part he took in the buſineſs. But the principal, if 
e not the only inducement for carrying the embankment farther into 
** the ſea, and beyond its ancient limit, ſeems to have been to widen 
and ſecure the road, And if ſo, then all the plaintiff (Mr. Bar- 
41 foot) complains of, muſt have been done under the authority, or 
at leaſt under colour of the turnpike act. This act gives to perſons 
* ſued for any thing done in purſuance of it, their election either 
to plead ſpecially, or the general iſſue, and give the ſpecial matter 
ein evidence, Under this act, I think the general iſſue muſt in 
** molt caſes be the ſafeſt plea; for where a defendant pleads a 
«+ ſpecial plea, even with the general iſſue, I apprehend he would 
be precluded from giving any other ſpecial matter in evidence 
„ than the matter he ſo pleads. But even, if the defendants, 
*« (Mr. Bargus and the workmen) ſhould not be able to ſhew, that 
** they proceeded under the authority of tht act, yet I do not ſee that 
they can plead any better plea than the general iſſue, becauſe 
«© they muſt in that caſe depend rather on the wealneſt of the 
«« plaintiff's (Mr. Barfoot's) caſe, than on the frength of their 
% own, (Signed) x | 

| | 5 SAMUEL MARSHALL.” 
Serjeant”s Inn, Fleet-flreet, | A 


28th Jan. 1786. 
3 Green's 
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Green's father, to recover the money; but when it 
came to Wincheſter aſſizes to be tried, Mr. Gringo 
thought fit to drop it, without going into court, 
And from that time to the preſent, they had con- 
tinued to ſhip and unſhip goods from the ſame quay, 
and that no wharfage had been ſince demanded (c). 


The 


(c) It muſt be remarked, that theſe witneſſes were highly inte- 
reſted. They teſide contiguous to the ſpot, and their avocations 
are ſuch as to make the article of wharfage a matter of importance 
to them. They were principals in the cauſe, and were to be in- 
jured or benefited by its ſucceſs. For this reaſon, Mr. Blachford 
oxght net to have examined them; eſpecially as he was reminded 
at the time, That their evidence could not be heard in any of the 
courts of law. This was not urged from motives of fear for the 
ſafety of Mr. Barfoot's title, for nothing they could alledge, goes 
in any ſhape to invalidate it; but the uſage of the courts ought 
furely to govern every enquiry where property is at ſtake, without 
partiality, or reſpe to perſons. And however theſe witneſſes have 
deliberately ſworn, That they never paid Mr. Gringo wharfage, 
I take upon me poſitively to affirm, that Sherwin, Green, and 
Parſons, have all of them accounts upon Mr. Gringo's books, by 
which it appears, beyond the power of contradiction, that from the 
year 1741 to 1769, they have conſtantly paid Mr. Gringo wharfage 
for malt, corn, bricks, tiles, manure, &c. Should the memory 
of theſe gentlemen fill be treacherous, they may have acceſs to the 


books whenever they pleaſe; or we will even print the accounts, 
to ſatisfy them of the fact. 


With regard to the action between Mr. Gringo and Green's fa. 
ther, it will be proper, ſince Mr. Bedford has introduced the cir- 
cumſtance, to ſtate the particulars of it; eſpecially as it tends to 
open the eyes of the public, with reſpeR to the walidity of the Bi- 


ſhop's 
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The next witneſs called, was John Cluer, by trade a 
bricklayer, and upwards of ſeventy years of age. 
es man had frequently been employed by Mr. 

Gringo; 


ſhop's claim. It was pretended by a Mr. Reynolds, who, in the 
yeat 1704, obtained a leaſe of the Biſhop's Mills, that Fareham 
quay belonged to the Biſhop of Wincheſter ; and that all rates, 
profits, and emoluments whatſoever, thereunto belonging, were 
granted in this leaſe ; and upon this authority, he had for ſome 
years received wharfage. Mr, Gringo holding the ſole right of 
wharfage on the ſhores of Quay-cloſe, extending as far as the Bi- 
ſhop's fluice, thought it adviſeable to purchaſe the Bibop's right of 
wwharfage from Mr. Reynolds. The parties agreed; and ſhortly 
after the fame was aſſigned over to Mr. Gringo. He was now 
determined to ſee how far this right of a wharf and quay upon 
the public road, was well or ill founded.— With this view, he 
enforced the payment of wharfage upon that part ſaid to be the 
Biſhop's quay. Mr. Green, the father of the aboye witneſs, 
amongſt many others, inſiſted that neither the Biſhop, nor any 
of his tenants, had a right of wharfage or keyage there and he 
refuſed to pay it. An action was then brought by Mr. Gringo, 
founded on the Biſhop's right ; but when the leaſe granted to Mr, 
Reynolds came to be minutely inſpected, and the Biſhop's claim 
thoroughly examined, it was found he had no title whatever; and 
Mr. Gringo ob courſe ſtopt the procgedings. To authenticate this 
ſtatement, we ſobjoin the following extract from the leaſe granted 
to Mr. Reynolds; ; together with Mr. Green” s proofs, which were 
at that time conſidered by the gentlemen of the long robe, per- 
feclly deciſive againſt the Biſhop's claim to this ſpot either as a 
wharf or quay. | _ 


* The plaintiff, John Gringo, has laide his action at forty 
pounds damages, for warfage : and keyage on the Biſhopp's warfe 


** at Fareham. But the defendant thinks he will not be able to 
40 Maine 
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Gringo; he had helped to make his ſalterns, and to 
build his quay; and this was the witneſs, by which 
Mr. Bedford ſcionſiy undertook to prove, That Mr. 
Bar- 


«© qaintaine his action, he having no right to demand keyage or 
er warfage at this place. Tis true the plaintiff, having gott an 
ce aſſignement of this warfage or keyage from Mr. Reynolds, out 
*« of his leaſe, but which the ſaid Reynolds had no power to aſſigne, 
© has forced ſeveral! people to pay him, but in their own wronge ; 
<< for this key or warfage, as pretended, is only a common high 
ce road from all parts of this country to Goſport and Portſmouth, 
ce and the whole of it not more wide then for two waggons to goe 
© abreaſt. And therefore *tis all uſed commonly as a high way; 
© and the Lord of the Manor of Cams repaired ſome part of this 
ce road or key, but never demanded any warfage ; and it can be only 
< treſpaſle for lying our goods on the road. In the next place, wee 
„„ ſay the Biſhopp, (under whom the plaintiff, as aſſignee to the 
„ Biſhopp's leaſe, and the only part which the plaintiff has of the 
© leaſe, pretends to demand theſe dues for warfage) cannot nor 
has not, as wee Conceive, granted to the plaintiff any right 
ce whereby to demand theſe dues now ſued for ; for the leaſe which 
* they muſt prove, and which we have a copy of, runns thus: 
This indenture, &c. made the fifteenth of Auguſt 1704, between 
peter late Lord Biſhopp of Winton of the one part, and Robert 
« Reynolds of the other part, whereby he grants and letts, All 
re thoſe two ſeveral water-mills, called or knowne by the name of 
« Wallington-mill, and the other of Sea-mill, lying and being iu the 
** manor of Farcham in the County of Southampton aforeſaid ; and 
„all manner of houſes, and edifices to the ſame mills, or either of 
«© them belonging; together with all waters and water-courſes, 
5 flood hatches, ſtreams, ponds, pools, and lakes belonging to the 
& ſaid mills, or either of them, from the low water mark unto the 
full ſea mark; together with all the waxFace and free fiſhing 
* 18 
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Barfoot's two acres of mudland, purchaſed of Frank. 


in, under the patent of Charles I. were ſituate at 
Hoeford- bridge, and had been converted into a ſal. 


tern 


jn and upon the ſaid mill ponds, pools, ſtreams, and lakes zz- 
* LONGING TO THE SAID MiLr.s, or either of them, at afl 
* times duringe the terme in theſe preſents declared. And alſo the 
** mulQture and griſts of all and finguler the tenants of the ſaid 
% mannor of Fareham ; together with all profitts and advantages, 
% and alſo all commodities whatſoever, which duringe the ſaid 
** terme ſhall ariſe, come, grow, increaſe or happen, in, by, or 
upon the ſaid mills and premiſes, or any or either of them; to- 
* gether alſo with all ways, paths, eaſments, and appurtenances 
* thereunto belonging or in any wiſe appertaining. To hold for 
three lives at certaine rent, and with a covenant for the Leſſee 
* to repair all premiſes, and likewiſe the bridge or cawſey near 
% Lady-bridge, being allowed rough timber by the Biſhopp, with 
liberty on non-payment of the rent, to make diſtreſſe, with 2 
© letter of attorney to give poſſeſſion, being a freehold leaſe.“ 
This is the ſubſtance, which ſee if occaſion. And this being a 
% grante of mills and premiſes ſoe farr diftant as halſe a mile and 
** better from this key, ergo, it is independant from it, and can't 
* be granted. Beſides, the affignement flates, ©* keyage and warfage 
* af Farcham key,” when there is no ſuch grante in the leaſe, nor 
** of any warfaze or key, except that belonging to the mills at 
„„ the mill ponds at Lady-bridge. Nor is there, either in the 
** Biſhopp's leaſe, or aſſignement to the plaintiff, any covenant 
«* for either of them to repair the key from whence the warfage 
is now demanded. Nor is this key once mentioned in any part 
of the Biſhopp's leaſe. And there is a warfe at the mills for 
*« ſhipping and unſhipping corne, meal, flower, chalke, &c. and 
is foe uſed there. Vide plans of the river, from the mill up to 
** the mill-pond pool, &c. belonging to the Biſhopp of Winton ; 
« and 
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tern by this witneſs, many years ago, by the order 
and direction of Mr. Gringo. Being ſworn, he de- 
poſed, That he remembered Farcham quay long be- 

fore 


tand of the draught of the channel from the mills downe to this 
„ key, above three quarters of a mile; and from the key to 
« Wicor merſh, near two miles farther below, and all the 
* Royalty of Col. Chaundeler, Lord of Cams. The river, 
* ponds, pools, lakes, &c. from the mills to this key, and 
* moſt of the waſte mud lands on both ſides thereof, (which are 
4 near a mile) belong to the mannor of Cams, and a leaſe lately 
te thereof is lett. And the Lord of Cams has a houſe upon this 
«© key, which is a part of his mannor, which is granted lately to 
*« the plaintiff (Mr. Gringo) for three lives, having purchaſed it 
«© of a former tenant, one Iſaak Jurd ; and therefore the Lord of 
1 Cams repairs part of this key, and the Biſhopp of Winton has 
c alſo a houſe upon the key, and merſh lands above it, which was 
«© granted to Mrs. Clements for lives, on a leaſe ſeparate and 
© giſtint from the mill leaſes; and ſhe on her owne account re- 
© paired part of this key, and the Biſhopp other part, and the 
1 fluice to lett in and out the water from the ſaid merſh-land ; or 
« elſe it would be worth nothing. Now to prove this never was a 
„ key, we have Mr. John Horner, who has knowne the place for 
«« fifty years and upwards, and ſays there was never any crane 
«© upon it to make it a key. That it is a cauſe-way-bridge and 
% narrow common highway, and a very conſiderable road, but not 
* above ſeven yards over, and not fitt to be barred up by landing 
*© of goods there, it being the high road; and that it has been al- 
*« wayes jointly repaired by the Lord Biſhopp, his tenant of his houſe 
% and merſh, and Col. Chaundeler as Lord of Cams. And proves 
«© from the mills to the key is above halfe a mile; and that the 
os mill-ponds, lakes, and free fiſhing, &c. belonginge to the Biſhop, 
& are above the mills; and that the royalty of the river, &c. from 
« the 
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fore Mr. Gringo's quay was built, and when there 
was no other quay at Fareham. That it originally 
extended as far as Mr. Gringo's gateway northward, 


* the mills to this key, and ſoe a mile or two below the key, belongs 

to the mannor of Cams; and that this Fey ts tot i the Lord. 

ip of Furebum, and cannot be granted in the Biſhopp's leaſe z 

* for he was a tenant at the preſentwenti thereof at Cams Court, ia 

** the year 1706, which call for if cecafion. He alſo proves the war- 

* fage place belongingeto theſe mills is at the mills, and that this 

key is independant of the mills, arid not in that or any other 
grant. All the ſame things will be proved by Mr. Humphrey 
„ Strugnell, Mr. Robert Day, Mr. George Head, Mr. Iſaak Turd, 
* Mr. Benjamin Woodman, Mr. Richard Ofland, Mr. Edward 
Garland, Mr. John Jurd, Mr. John Newman, Mr. Philip A. 
% dams, David Langer, Joſeph Barr, William Percy, Ralph 

% Newman, Thomas Lunn, Thomas Cox, and Thomas Booker. — 

Note, that plaintiff depends very much in their evidences in 
„ provinge that the owners of the mills have from time to time 
„ repaired the key—ergo—warfage due to them. But in anſwers 
%% wee ſay, tis more than they are obliged to do by their leaſe 5 and that 
**© they have had timber from time to time for ſoe doinge, becauſe 
it is the Biſhopp's right to repaire it; on account of his houſe and 
% ned at this key, and not on account of the mills,”? 


The above extract is copied verbatim from Mr, Green 's brief, 
delivered back by his Counſel, Mr. G. Eyre, in Auguſt, 1726. It 
was thought expedient to prefer this ſtatement, the better 


to ſhew, with what indefatigable ſpirit, and by what deci- 


five evidence, Mr. Green had proved, to the ſatisfa&ion of the 
claimant, that the Biſhop of Wincheſter Bad no pretenſtons whatever 
zo this ſpot. And it is really ſhocking to remark, that the ſon of this 
very gentleman, at a period ſo diſtant, and under the ſolemn 
ſanRion of an oath, ſhould now come forward, and attempt to prove 


bis cen father 6 liar!!! 


and 
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and as far as the poſts ſouthward. That Mr. Gringo 
had then no gate way, but that waggons uſed to draw 
down all along in front of Fareham quay, and along the 
ſhore before his dwelling-houſe, to take up or ſet 
down goods that were to be ſhipped off. That they 
could draw into the ſea at one end of Fareham quay, 
and come out at the other, and go upon Mr. Gringo's 
ſhore, or into the highway again. That the front of 
Farcham quay conſiſted of a ſtone wall, from one end 
to the other. That when Mr. Gringo built his 
quay, he pulled down that end of Fareham quay next 
his land, and filled up the ſpace where the waggons 
uſed to draw in, and took the ſtones that came out of 
the wall of Farcham quay, to front his own quay 


with. That the whole of his own quay was an en- 
croachment upon Fareham quay, .and upon the 
Biſhop's waſte, and that where Mr. Gringo's gate 
and wall is now put up, ſtood the wall of Fareham 
quay formerly. That all the land hereabout was the 
Biſhop's. That boats and veſſels always landed goods 
and paſſengers upon Fareham quay, and all along the 
beach as far as Quay-lane, and upon Mr. Gringo's 
beach, without paying any thing; becauſe there was 
a foot way through Mr. Gringo's yard to Hoeford. 
That he was employed by Mr. Gringo at his ſalterns 
at Hoeford, and that fome mudland had been taken 
in to enlarge the ſalterns, by Mr. Gringo's order. 
On his croſs examination he was aſked, Whether he 
could tell, by what authority Mr, Gringo took down 
1 the 
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the ſtone wall of Fareham quay, and converted the 
materials into a facing to his own quay? No. All 
he knew was, That Mr. Gringo did ſo; for he was 
preſent, and ſaw the ſtone wall taken down, and 
uſed in facing Mr. Gringo's quay. Did he ſuppoſe, 
that if the wall had not been Mr. Gringo's own, and 
the materials his property, as well as the land and 
road he filled up, when his quay was firſt ſet out, 
that he would have been ſuffered by the Biſhop of 
Wincheſter, or by the town of Fareham, to have 
gone on with it? or that it would not have been pre- 
ſented at ſome of the Biſhop's courts? He could 
not tell. No body did interfere that he ever heard 
of. Pray, when this ſaltern was made at Hoeford- 
bridge, how many acres of mudland were uſed for 
that purpoſe? There was no faltern made. It was 
only enlarged, There were only a few yards taken 
in at one end. And do you undertake to ſay, that the 
land you ſo took in, though only a few yards, was 
any part of the mudlands purchaſed by Mr. Gringo 
of Mr. Franklin? No, he knew nothing of that. 
Nor whether the mudland fold by Mr. Franklin to 
Mr. Gringo, was ſituate at Hoeford-bridge ? No, he 
knew nothing about it (d)! 1 
r. 


(d) This witneſs, much againſt his intention, ſeems to have 
given very ſtrong evidence in favour of Mr. Barfoot. If we com- 
pare his depoſitions concerning the ſlone wall againſt the bank or 
road, with the paper writing in page 84, ſigned by Sperſhott, we 
ſhall find both accounts preciſely agree. At that time, the end 


of Quay-cloſe eſtate next the ſea and road, had no other fence 
| than 
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Mr. Corte, the ingenious and celebrated iron-- 
founder, was brought to prove, that Mr. Barfoot's 
quay could not be injured to the amount ſtated in Mr, 
Porter's evidence; for that he had himſelf rented it 


upon a leaſe for five years, before this encroachment 
took place, and he never made five pounds of the whar- 
fage in the whole time! Even Mr. Bedford ſtood aghaſt 
at the ſingularity of the aſſertion; and, after a pauſe, 
aſked Mr. Corte, Whether he did not mean, five 
pounds a year, inſtead of five pounds during the whole 
term? No; he meant the whole term. A queſtion 
from Mr. Godden ſet the matter right. He aſked 
Mr. Corte, Whether he occupied the quay for the 
purpoſe of making an emolument of the wharfage; 
or whether it was uſed only for his own private buſi- 
neſs? He anſwered, That while it was occupied by 
him, it was uſed only for his own bulineſs. That he 


than this ſtone wall. Sperſhott*s words are, and the fence wall 
next the highway called the key, always belonged to Dock-yard Cloſe to 
hw water mark,” for which reaſon Mr. Gringo, agreeable to 
Cluer's ſtory, pulled it down when he built his wharf, and uſed 
the materials. A more expreſs act of ownerſhip could not have 
been proved; and thus we ſee, an officious attempt to invalidate 
the property of another, defeats itſelf, and eſtabliſhes the very 
claim it was intended to deftroy, It would have turned out much 
the ſame, with reſpect to the mudland having been converted into 
a ſaltern, had Cluer been hardy enough to go through the evi- 
cence he had ſtipulated to give. But this was too much; particu- 
larly after the leaſes had been laid before the arbitrator, in which 
was a Covenant, binding the purchaſer ** not to convert the mud- 
land into a ſaltern, on pain of the contract becoming utterly void, 


** and of none effect.“ Se @ copy of the deed hereafter ſubjoined. 
12 Paid 
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paid twenty-five pounds a year for it, and would have 
taken a freſh leaſe, but Mr. Barfoot wanted to raiſe 
the rent. To ſtrengthen Mr. Corte's evidence, and to 
prove that Mr. Barfoot's property was not injured, 
Mr. Bedford ſolemnly declared, that Mr. Barfoot's 
quay was uſed more sv the road had been widened, 
than it ever was BEFORE |! for the truſtees would not 
ſuffer manure, nor any thing that was liable to ou 
the road, to be laid upon Fareham quay ; and therefore 
people were now obliged to ule Mr. Barfoot's quay in- 
ſtead of the other, 


Thus ended the viva voce evidence oppoſed to Mr. 


Barfoot's title! And notwithſtanding it was ſo replete 


with clear and conſiſtent proofs of the Biſhop's ſuperior 
claim; and furniſhed ſo many cogent and unequivocal ar- 
guments—that Mr. Barfoot had uo title whatever , yet it 
was ſtill conſidered too feeble to enſure viclory; and 
therefore the Biſhop's court-rolls and regiſters, for al- 
moſt four hundred years back, which had been ſecretly 
Poſted as un corps de reſerve, were now brought up to 
ſupport the weak and non-effefrive parts. 


Upon opening the records, it was contended, that 


under the rule of court, which governed this enquiry, 
the evidence of the court rolls and regiſters was inad- 
miſſible. That the Biſhop of Wincheſter was clearly 
no party in the cauſe---that his title was not within the 
ſubmiſſion---and that the Court of King's Bench could 
not hear ſuch evidence. Mr. Blachford replied, That 

he 
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he fat there as SOLE ARBITRATOR. That he did 
not conceive himſelf bound to adhere ſtrictly to the 
rules of any particular court; but that his power ex- 
tended to the uſage of the corrts of equity, as well as of 


common law; and that therefore he ſhould certainly 


hear every thing they had to offer as evidence !--.Mr, 


| Barfoot, not being prefent himſelf to ſtop the pro- 


ceedings, Mr. Godden, his attorney, could not reſtraig 
them from going on, 


The court-holders of the Dioceſe, Mr. Serle and 
Mr. Ridding, produced and read from the court-rolls 
ſeveral preſentments relating to the bridge upon Fare- 
ham quay; ſtating that the ſame was out of repair, and 
that it was cuſtomary for the Biſhop of Wincheſter to 
repair it. The next thing produced, was called by Mr. 
Bedford, The leaſe of Sea-mill, ſaid to have been granted 
to one Beeſton in the time of Queen Elizabeth, in the 
year 1594, long before the mud patent was made; and 
that Beeſton removed this mill from Fareham quay to 
Wallington (e), from which time it had been called bg 
T:de-mill, The. Rev. Dr. Griffin remarked, that there 
muſt be ſome miſtake about this matter; for he had re- 
ferred back many years in his enquiry concerning the 


( Wallington is a precin& of Fareham, ſituated on the other 
fide of the town, where the Biſhop's mills have always ſtoad, It 
is ſeparated from the channel or haven of Fareham, by a cauſeway 
and bridge called Lady-bridge, which divides the manor of Fare. 
ham from that of Cams, and is the extent ſoutbwars of the Biſhop 
of Wincheſter's juriſdiction. 


13 | mills, 
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mills, and, by what he could learn, Sca-mill had always 
ſtood at Wallington, cloſe adjoining to the Tide-mill, 
and that they were both as under one roof. Mr. Bed- 
ford, rather haſtily and abruptly told Dr. Griffin he 
was wrong ; adding, that he was ſure Sea- mill ſtood upon 
Fareham quay, and had been removed to Wallington, 
and was now called the Tide-mill, Mr. Serle was de- 
fired to trace the mill account through the. regiſters, 
in order to clear up the matter. He referred back as 
far as the year 1410, and found the two mills exactly 
as ſtated by Dr. Griffin, to be ſituated at Lady-Bridge, 
both under one roof, and that the quit-rents had for ſo 
long continued with little variation: Dr, Griffin very 
properly aſked Mr. Bedford, Who was wrong now ? 
And the 2rbitrator himfelf told them, he thought they 
might as well ſhut up their books. They did ſo, and 
here the enquiry ended, 


Before i Court broke up, Mr. Bedford promiſed 
the arbitrator, to ſend him an office copy of the Let- 
ters Patt of Charles I. to convince him the mud- 
lands wcr= not fituated where Mr. Barfoot's title 
deeds de Hribed them to be. And Mr, Godden, on 


| behalf? of his client, promiſed to ſend extracts from 


the title deeds, and from the patent alſo, in order to 
confirm that claim, which, he obſerved, the whole 
of Mr. Bedford's evidence had not been able to 
ſhake. The following are copies of the papers ſent 


by Mr. Godden to the arbitrator's houſe in the Iſle 
of Wight. | 


AB- 


E 1 


ABSTRACT of Mr. BARFOOT's TITLE to 
QUAY-CLOSE ESTATE. 


26 Aug. 34 Cha. 2. 1682. 


INDENTURE of four parts, between John 
Oſborne, and Elizabeth his wife, William Penford, 
and Ann his wife, and John Penford, and Patience 
his wife, of the firſt part; Culverwell Needler, of 
the ſecond part; John Worledge, of the third part, 
and Roger Gringo, of the fourth part; whereby the 
ſaid Oſborne and wife, and the ſaid Penfords and 
wives did covenant with the ſaid Gringo to levy a 
fine of all that cloſe of paſture ground, lying and 
being in the Pariſh of Fareham, in the County of 
Southampton, containing by eſtimation ſix acres, 
(more or leſs) adjoining to a Cloſe there, called Cook- 
man's and lying on the eaſt ſide of the King's high- 
way (F), leading from Fareham aforeſaid to Goſport 
with the wharf, dock-yard, and all and ſingular poſts, 
piles, planks, ways, watercourſes, eaſements, profits, 
landing places, emoluments, privileges, eommodities, 
and advantages "whatſoever i into the ſaid cloſe of paſ- 
ture ground, or any part thereof, belonging or in 
any wiſe appertaining thereunto, or with any part 
thereof, uſed, occupied, or enjoyed as part, parcel, 


HY In the year 1682, when theſe writings were made, the ſpot 
now called“ Fareham Quay,“ was known by no other appella- 
tion than the King's highway. Its derivation has been traced 
back, and aroſe from no other circumſtances than thoſe Rated in 
the note, page 32, 


I 4 or 


L 120 } 


or member thereof, ſaid deed declares the uſes of ſaiꝗd 
fine, and a recovery to be ſuffered to be to the ule of 
ſaid Gringo, his heirs and aſſigns for ever.—28 Noy, 
34 Cha. 2. 1683. 


EXTRACT from LETTERS PATENT, eranted 
oy CHaRLEs I. for recovering LANDS ſubject to 
be overflown with the Sea. 


14th Fuly, 1629. 4th Cha. J. 


THE Letters Patent recite, © That a commiſſioit 
had been granted in the firſt year of his Majeſty's reign, 
on the 13th of February, to Thomas Fanſhaw, Sur- 
veyor General of honours, caſtles, lands, &c. in the 
county of Southampton, to Sir Daniel Norton, Lord 
Lieutenant, and others, or to three or two of them, to 
ſurvey and ſearch out, by the oath of good and lawful 
men, &c. all and ſingular ports, creeks, lakes, and 
lands, which antecedent have been ſurrounded and 
overflown by the ſea, and which lie near and abut 
upon the Town of Emſworth, Town of Langſton, Ifle 
of Hayling, Drayton Merſh, Town of Wymering, Iſle 
of Portſea, Caſtle of Porcheſter, Port of Portſmouth, 
Fareham Haven, quondum locum vocat, Hoeford- 
bridge, Wallington bridge, Town of Goſport, Caſtle 
called Haſlerworth, with Brown Down Beacons, Town 
of Lymington, Bolder-bridge, Bulwark's-bridge,' a 
certain port called Key Haven, Start Lake adjoining 
to the chapel or beach, Hurſt Caſtle, or {ome of them, 
| includ- 
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including the Port of Lymington, called Quay Haven, 
Pennington Bay, Start Lake, with all other lakes, 
creeks, and lands, within the paſſage of Lymington, 
and to enquire whether ſuch lands can be recovered from 
the ſea or not, and how many ares; and whether it can be 
recovered without doing damage to any one, and to whom ; 
and if it will be for the benefit of the ports, &c, and 
the encreaſe of the revenue; and to return this com- 
miſſion before the Barons of the Exchequer, The in- 
quiſition herein ſet forth, was taken at the Town Hall 
of Winton, 2oth April, 2 Charles I. upon the oaths of 
thirteen perſons, who ſay, that ſome of the aforeſaid 
lands, in the ſaid commiſſion mentioned, extend from 
Emſworth, and from the Town and Caſtle of Porcheſter 
further extend weſtward, aſcending Farebam Haven as far 
as Hoeford- bridge; and ſo northward, aſcending by the 
Port of Fareham to the bridge called Wallington-bridge, 
near the Town of Fareham aforeſaid, including all lands 
overflown, and PART OF THE SAID PoRT or FAREHAM, 
and from Hoeford-bridze eaſt-ſouth-eaſt to the Town of 
Goſport, Sc. That all the little ports, creeks, lakes, 
and part of the great ports, are ſpecified and deſcribed 
in the two maps of ſurvey, and in all amount to — 
acres of land overflown; and that all is contained in the 
two maps of ſurvey, amounting to 1050 acres; and that 
the acquiſition of the ſame vill do no damage to any one, 
and may in future be of advantage to the recoverer. The 
maps of ſurvey were returned with the inquiſition into 
the Exchequer. Recites further, that the king's father 
had been well and faithfully ſer ved by Robert Pam pling 


tow 
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now dead; and for the love of him he did intend and 
promiſe him, in his life time, to grant to him, and his 
heirs, and aſſigns, the ſaid premiſes. In purſuance of 
which royal promiſe, Pamplin and Mary Wandesford, 
widow of George Wandesford, one of the — 
and heir apparent of Pamplin, and William Wandes. 
ford, of Gray's Inn, the huſband of Margaret the other 
daughter of Pamplin, had ſpent large ſums of money 
in the examination of the commiſſion, and the ſaid 
Pamplin died before Letters Patent could be granted 
him. In conſideration whereof, and of ſome expence 
Wandesford had been at about inclofing, and for divers 
other cauſes, grants to ſaid Mary Wandesford and 
William Wandesford, their heirs and aſſigns for ever; 
alſo grants all the fiſhery thereof, and all rythes, for 
feven years next after encloſure, that it ſhall be lawful 
to recover and encloſe the fame, as well againſt the ſea 
25 aZainſt any other place, without diſturbance of any 
perſon or perſons whomſoever; and to make any bank, 
Nuice, or cut, and to hold ro them in fee, as of the 
manor of Eaſt Greenwich, in the County of Kent, in 
tee and common ſoccage, at the rent of 1d. per acre, 
and 4d. for every quarter of an acre banked in and re- 
covered, from the date, to St. Andrew's, 1630, and an 
halfpenn for the other eight parts of an acre banked in 
within that time, and for all the reſt, 4d. per acre (g). 
fs) The original Letters Patent were produced in Court by 
Mr. Barfcot, when the indictment came on to betried at Win- 
cheſter ; but, as they were not within the ſubmiſſion of this refe- 
rence, it was not thought neceflary to bring them. The above is 


4 faithful abfiract, as may be ſęen by referring to the original, 


gow in the hands of Richard Fezard Mansfeld, Eſq. at Ringwood. 
AB- 
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ABSTRACT of Mr. BARFOOT's TITLE to 
the TWO ACRES of MUDLAND. 


BY Letters Patent, dated 14th July, 1629, 4 Cha. I. 
his ſaid Majeſty did grant unto Dame Mary Wandes- 
ford, widow, and to William Wandesford, Eſq. all 
the lands ſurrounded and overflown with the ſea, or 
ſubject to be overflown with the ſea, in the County of 
Southampton, amounting to 1050 acres, as ſpecified 
in the ſaid Letters Patent, by inquiſition taken at the 
Guildhall of the City of Wincheſter, the 2oth day of 
April, in the 2d year of the reign of his ſaid Majeſty 
which ſaid lands extend from Emſworth, and from 
the Town and Caſtle of Porcheſter, as far as Hoeford- 
bridge, and northward by the port of Fareham to the 
bridge called Wallingtou- bridge, near the Town of 
Fareham aforeſaid, including all lands overflown, or 
ſubject to be overflown with the ſea, and part of the 
Port of Fareham, and from Hoetord-bridge eaſt- ſouth- 
eaſt to the Town of Goſport, &c. _ 


One moiety of the mudlands in the ſaid Letters 


Patent contained, was afterwards purchaſed by William 
Tindall, of St. Martin's in the Fields, in the County 
of Middleſex, Eſq. of and from Edmund James, and 
Margaret his wife, by leaſe and releaſe, dated the 3oth 
of June, and 1ſt of July, 1683, which Margaret was 
one of the daughters and co-heirs of James Blanchard, 
Eſq. the heir and ſucceſſor of the ſaid Patentees. And 


the ſaid moicty was afterwards conveyed by the ſaid 
Wil- 
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Wilffam Tindall to Edmund Perkins, by leaſe and 
releaſe, bearing date the 18th and igth days of 
March, 1697. 


The other moiety of the ſaid mudlands, in the ſaid 
Patent mentioned, was conveyed by Mary Blanchard, 
heretofore of Romſey, in the ſaid County of South- 
ampton, who was the ſiſter of, and co-heireſs with, 
the ſaid Margaret, to. James Young, late of Ring- 
wood, in the {aid County, by leaſe and releaſe, bearing 
date the 15th and 16th of May, 1694, in truſt as fol- 
lows, viz. one moiety of the ſaid moiety, for the uſe 
and behoof of Edmund Perkins, Eſq. of Winckton, in 


the Pariſh of Chriſtchurch, in the ſaid County of South- 


ampton ; and the other moiety of the ſaid moiety, for 
the ulc and behoof of John Willis, gent. of Ringwood 
aforeſaid, and their heirs for ever. 


By leafe and releaſe, bearing date the 18th and 19th 
of November, 1736, between James Perkins, fon and 


heir of the ſaid Edmund Perkins, of Winckton afore- 


faid, and James Willis, fon and heir of ſaid John 
Willis, of Ringwood aforeſaid, on the one part; and 
Richard Franklin, of Fareham, in the County of 
Southampton, on the other part; the faid James 
Perkins and James Willis did grant, bargain, and 
fell unto the ſaid Richard Franklin, his heirs and 
aſſigns, ſubject to a quit rent of 55. per annum, payable 
to the ſaid James Perkins and James Willis, 


All thoſe five acres of oozey or muddy land by 
eſtimation, be it more or leſs, overflown, or ſubject 
to 
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to be overflown with the ſea water, ſituate, lying, and 
being between Hoeford- bridge and the Tide- mill of 
Fareham, in the [aid County of Southampton, toge- 
ther with all ways, paths, paſſages, ealements, waters, 
watercourſes, profits, commodities, and appurtenan- 
ces whatſoever, thereunto belonging, or in any wiſe 
appertaining; and the reverſion and reverſions, re- 
mainder and remainders, rents, iſſues, and profits 
thereof.” 


The ſaid Richard Franklin, being thus legally poſ- 
ſeſſed of the ſaid five acres of mudland, did, by leaſe 
and releaſe, dated the ↄth and 6th April, 1737, grant, 
bargain, ſell off, and confirm unto John Gringo, in the 
ſaid County of Southampton, Eſq. his heirs and aſ- 
ſigns, ſubject to a quit rent of 2s. per annum, payable 
to the aboveſaid James Perkins and James Willis, 


& All thoſe two acres of land, more or leſs, over- 
flown, or ſubject to be overflown with the ſea, being 
part of the five acres before- mentioned, ſituate, lying, 
and being between Hoeford- bridge and Fareham Tide- 
mill; that is to ſay, ſituate and being before the dwel- 
ling-houle, yard, and ſtorehouſe of the ſaid John Grin- 
go, and bounded with Fareham Key on the weſt, the na- 
vigable river or channel leading from Fareham to 
Portſmouth on the north, the ſaid dwelling-houſe and 
premifes of the ſaid John Gringo on the ſouth, and at 
high water mark with the land of William Rickman, 
Eſq. on the eaſt, as the ſame was then ſtaled and mark:d 
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out; together with all ways, paths, paſſages, eaſements, 
waters, watercourſes, profits, commodities, and ap- 
purtenances whatſoever, thereunto belonging, or in 
any wiſe appertaining; and the reverſion and rever- 
fions, remainder and remainders, rents, iſſues, and pro- 
fits thereof; and all the eſtate, right, title, intereſt, uſe, 
truſt, poſſcſſion, property, claim, and demand whatſo- 
ever, of him the ſaid Richard Franklin, of, in, or to 
the ſame, or any part or parcel thereof, by virtue of 
the before mentioned grant of the ſaid Perkins and 
Willis; or by virtue of a grant made to the ſaid Richard 
Franklin by Richard Chaundeler, Eſq. Lord of the 
Manor of Cams, of all manerial right or title what- 
ſoever, of, in, to, or over the ſame.” | 


By a further covenant in the laſt mentioned deed of 
conveyance from the ſaid Richard Franklin to the ſaid 
John Gringo, it is provided, That if the ſaid John 
Gringo or his heirs ſhall at any time make or convert 
the {aid premiſes into a ſaltern or faltwork, that then 
and from thenceforth theſe preſents, and every grant, 
article, clauſe, word, and thing herein contained, 
ſhall ceaſe, determine, and be utterly void and of 
none effect.” 


The ſaid John Gringo, by his laſt will and teſta- 
ment, dated 31 May, 1773, deviſes as follows, viz. 


Item. I give and deviſe unto Sir William Benett, 
and to Peter Barfoot, Eſq. their heirs, executors, and 
| admi- 
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adminiſtrators, as tenants in common, and not as joint 
tenants, the dwelling-houſe now in my poſſeſſion, and 
the outhouſes, quay, yards, gardens, orchards, fix 
tenements, and other buildings and appurtenances 
thereunto belonging, ſtanding on a cloſe of land and 
yard land, with its appurtenances, called or known 
by the name of Gringo's Quay, Yard, and Cloſe, and 
adjoining to Fareham quay, and lying within the ſaid 
Pariſh of Fareham, bounded with the buildings late 
of William Rickman, Eſq. deceaſed, on the ſouth- 
eaſt, and the road leading from Fareham to Goſport, 
on the north-welt, and 7woocres of mudiand purchaſed of 
Richard Franklin, on the north-eaſt; and all thoſe two 
acres of land, more or leſs, overflown or ſubject to be 
overflown with the ſea, being part of five acres of 
oozey or mudland, by eſtimation, be it more or leſs, 
lying and being between Hoeford-bridge and Farcham 
T1ide-mill, which I purchaſed of Richard Franklin; 
and all the reſt, reſidue, and remainder of my free- 


hold, copyhold, and real eſtates whatſoever and where- 
ſoever.“ 


The following is a copy of the affidavit of Thomas 
King, formerly a clerk to Mr. Gringo, who living 
remote from the ſpot, his depoſitions were ſent to 
Mr. Blachford, with the foregoing extracts: 


Is CHANCERY. 


Thomas King, of Fawley, in the County of South- 
ampton, Schoolmaſter, maketh oath and ſaith, That 


upwards 
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upwards of thirty years ago he was clerk to John Gringo, 
late of Fareham, in the ſaid County of Southampton, 
Eſq. deceaſed; and that the ſaid John Gringo did, at 
that time, carry on a very extenſive trade as a mer- 
chant; and that he was then in poſſeſſion, in his own 
right, of a large and convenient quay and wharf, cal- 
culated for carrying on ſuch trade, and for ſhipping 
and unſhipping goods; and that ſhips of large bur- 
then uſed to come to the ſaid quay, and unſhip their 
goods there. And this deponent further faith, that 
no ſhips ever in his time landed any goods on the road 
or highway near the ſaid quay, there being no conve- 
nience for their doing it, on account of the ſhallow- 
neſs of the works and narrowneſs of the road, which, 
in the wideſt part, did not exceed twenty-two feet ; 
and in the narroweſt, not above ſixteen feet, (ſave 
and except a few market boats.) And that he can the 
better ſpeak to this fact, having lived with Mr. Gringo 
near twenty years. And that he well remembers the 
bound ſtones placed next the road, at the outſide of 
Mr. Gringo's wall and quay; and they were ſo put as 
marks to diſtinguiſh his eſtate. And that one of them 
was broken, which Mr. Gringo immediately replaced, 


THOMAS KING. 
Sworn at, &c. 


In addition to the above, Sir William Benett wrote 
the arbitrator, that he had been witneſs to the exerciſe 
of acts of ownerſhip by Mr. Gringo, in his life-time ; 
and that he himſelf, by the direction of Mr. Gringo, 
ſeveral years before his death, had forbid a perſon of 
the 
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the name of Pye, from digging mud out of any part 
of theſe premiſes z and that Pye left off in conſequence 
of ſuch forbiddance, and never treſpaſſed in this way 
again. This circumſtance happened about nineteen 


years ago. 


Mr. Barfoot, as we have already obſerved, did not 
attend the arbitration himſelf; nor had he any com- 
munication or perſonal interview with the arbitrator: 
As a principal in the cauſe, and a perſon intereſted, he 
did not think it decent to watch the motions of a man, 
who had undertaken to do JUSTICE to the IN- 
JURED party. 


Mr. Bargus, on the contrary, was the moſt conſpi- 
euous character at the meeting; the ſucceſs of the cauſe 
appeared to be the object neareſt his heart he at- 
tended the very minutie of the buſineſs- he attached 
himſelf, for what reaſon I know not, cloſe to the ſide 
of the arbitrator---and never left it---no-- not till he 
had ſecurely lodged him UNBER HIS OWN ROOF ! 


And now, while Mr. Bargus and the arbitrator 
lay their heads together, ſuppoſe we alſo take a view of 
the facts before us? There ſurely can be nothing 
more improper in our doing it, than in the example 
thoſe gentlemen have ſet us; particularly if we are 


ſcrus 
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Seaupulons to ſum up the evidence with juſtice and 
candour towards the parties concerned, 


* 


On the part of the claimant Mr. Barfoot, it has 
been proved, and is admitted by the oppoſing party, 
that the title to Quay-cloſe is out of diſpute. So much 

of the embankment therefore, as extends from the 
Biſhop's ſluice ſouthward, is clearly a treſpaſs upon 
that eſtate, and is of the greater qnagnitude, becauſe 
it covers or curtails near eight feet of the front of the 
claimant's quay. It therefore operates as a 4, fold 
injury; firſt, by taking away the claimant's land; 
and, ſecondly, by depriving his quay of its accuſ- 
tomed emoluments. | 


With reſpe& to the right to Fareham quay, and to 
the mudland before it, we ſhall do well to diſtinguiſh 
the ſeveral points upon which it turns. In the firſt 
place, the truſtees claim a power to widen the quay as 
a public road, by the authorities granted in the turn- 
pike act, and under a ſuppoſition that the adjoining 
land was the Biſhop's was TE. Secondly, the Biſhop 
of Wincheſter claims a right both to the quay and 
to the mudland, as Lord of the manor. And thirdly, 
the inhabitants of Fareham claim a right to the quay, 
partly as tenants of the Biſhop, and partly from im- 
memorial cuſtom, Let us firſt ſee how far theſe claims 
appear well or ill founded, and then compare them 


with the title deeds and oral evidence, adduced in fas 
vour of Mr, Barfoot. 
The 


„ 

The truſtees, in repairing the turnpike road, evi- 
dently conſidered Farcham quay as nothing more 
than the public highway. It was “ dangerouſly nar- 
row,” and they determined to widen it; and precipi- 
tately laid this mudland to the road, without giving 
themſelves the' trouble of enquiring into the tenure, 
But becauſe Mr. Mant, the Biſhop's woodward, was 
willing to co-operate with them, they concluded it to 
be the Biſhop's was TE. And as the act inveſts them 
with a power of taking in the waſte of commons, 
without applying for the owner's conſent, they ſup- 
poſed themſelves juſtified in doing the ſame here. 
But when the proprietor came to inform them it was 
private property, they diſcover their miſtake----they 
confeſs they had done wrong, and propoſe terms of 
compenſation l- The authority under which they acted, 
was given up---the impropriety of their proceeding 
was openly acknowledged; and, whatever might be 
the pretenſions of a hird perſon, THEY were deſtitute 
of even a ſhadow of excuſe for their conduct (2). 


How comes it then, that this compenſation was not 
punctually made, and the diſpute honourably termi- 
nated ? Why, Mr. Bargus had afterwards heard, that 


(hb) Vide p.13; 14, 15, 19, 20, 21, &c. See alſo the turnpike 
act, which directs, that the truſtees ſhall firſt apply to the owner 
or proprietor of ſuch land as may be required to complete the 
purpoſes of the ſaid act; and in caſe of his ręſuſal to diſpoſe of 
the ſame, that then they ſhall be empowered to take it, under the 
valuation of a jury,---but not otherwiſe, 
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the property belonged to the Biſhop of Wincheſter, or 
to the Corporation of Portſmouth; and under this vague 
Pretence, the abſolute determination of the truſtees at 
a former meeting was reſcinded, on purpoſe to evade 
the performance of their promiſe! Their ſubſequent 


proceedings were by no means directed to an ac- 


commodation, nor do they bear the leaſt ſymptom 
of a diſpoſition to redreſs the injury. On the contrary, 
they exhibit a feries of the moſt artful and diſingenu- 
ous ſubterfuges, until Mr. Bedford had ſucceeded in 
perſuading the Biſhop of Wincheſter he had a 7:tle 
to the fpot, and had actually obtained the loan 
of it,. to juſtify a breach of the act of parliament, and 


to protect the truſtees againſt the complaints of an in- 


jured individual! A circumſtance, which, if ſuffered 
to become a precedent, would leave no man's inheri- 
tance ſecure , ſince the guardians of any public road, 
under ſimilar pretences, might take by force the pro- 
perty of every perſon upon which it borders, and pre- 
tend that the Lord of the Manor, and a hundred 
others, had a claim to the ſame property, and that he 
muſt maintain actions againſt them all, or give up his 
eſtate !---This is the plain inference deducible from 
ſuch a doctrine; and I am ſure I need not point out 
how repugnant it is to the intentions of the legiſla- 
ture, nor how unwarrantable the conduct of any ſet 


of men, who reſort to it. 


The Biſhop's right to the quay, is grounded on a 
ſuppoſition, that a mill formerly ſtood upon it, and 


that 
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that his tenant uſed it to ſhip off his flour. Not to 
ſay how improbable this conjecture is, and how de- 
ficient on the ſcore of evidence, we need only remark, 
that a right to the quay, would by no means eſtabliſh 
a right to the s01L. The property of Farcham quay, 
ſeparately conſidered, 1s of very little importance ; the 
right to the ſoil is the real ſubject of enquiry, and the 
only point in litigation, The Biſhop ſets up no other 
claim to the ſoil, than that of Lord of the Manor; and 
his witneſſes have gone no further in ſupporting that 
claim, than merely to ſay, They underſtood it to be 
the Biſhop's waſte, without producing a /ing/e PROOF 
of the fact. The Biſhop's ſteward was preſent---the 
court rolls, the regiſters, and all the requiſites for 
aſcertaining the /mits of the Biſhop's manor were 
upon the ſpot, and yet no attempt is made to 
prove that this ſoil was abſolutely and bona fide within 
the Biſhop's manerial juriſdiction! Not a word ap- 
pears either in the preſentments produced by Mr, 
Serle, or in the leaſes and grants ſo long dwelt upon, 
that has the ſmalleſt tendency to eſtabliſh a right tv 
the ſoil, or that relates to any thing more than the 
mills and wharfs at Wallington and Lady-bridge, and 
to the marſh and cottage on the weſtern ſide of Fare- 
ham quay. The King's highway always ſeparated the 
Biſhop's land from the premites now in diſpute, and 
the owners of them pay no fines, no quit-rents, nor per- 
form ſervices of any deſcription to the Biſhop of Win- 
cheſter. We are therefore to conclude, as well from 
the oppoſing evidence, as from all theſe corroborating 
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circumſtances, that whatever might have been the 
Biſhop's property in. the year 1410, or prior to the re- 
ſtraining act of Queen Elizabeth, he does not appear. 
to have eſtabliſhed any right whatever to the /, ei- 
ther as Lord of the Manor, or by means of any other 
cuſtom or title. Beſides, if we call in the aid of the 
Biſhop's leaſe to Reynolds, ſtated in the foregoing 
pages, we ſhall diſcover, that the claim of the Biſhop's 
tenants to a quay or wharf, relates only to ſuch as be- 
long to the mills ſituate at Wallington ; and becauſe 
the Biſhop's tenants have from time to time repaired 
the bridge or ſluice at this ſpot, they have confounded 
the wharf at Wallington, with Fareham quay. The 
foregoing ſtatement declares, that no ſuch grant as 
Fareham quay is mentioned in any leaſe the Biſhops of 
Wincheſter had ever granted; and which, had they 
any right to grant, could not have been omitted; 
and in proof of this, no leaſe whatever has been pro- 
duced in evidence, that mentions ſuch a place as 
Farcham quay.---Upon preſumption ſo weak, and 
upon evidence ſo unfounded, *tis impoſſible to ſay, 
without ſhameful partiality, that the Biſhop of Win- 
cheſter has eſtabliſhed any claim to the ſpot in queſtion, 


The title ſet up by the inhabitants of Fareham, ſo 
far as it reſts upon the Biſhop's claim, is already done 
away; for if the Biſhop can prove no right in himſelf, 


he can delegate none to thoſe who hold under him. 


With regard to the eſtabliſhment of a free quay from 
immemorial cuſtom, we muſt conſider the requiſites 
necel- 
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neceſſary to form it. If the town of Fareham ever poſ- 
ſeſſed ſuch a right to the ſpot in queſtion, it follows of 
courſe that it muſt alſo have been heir right to keep it 
in repair; for no corporate body will pretend to hold 
an excluſive right to premiſes of any deſcription, and 
look up to private individuals to keep them 1n repair. 
The idea at once militates againſt truth and reaſon ; 
and there has been ſufficient evidence given to prove, 
that this quay has always been repaired at the joint 
expence of the Biſhop of Wincheſter, the owner of the 
Biſhop's marſh and cottage, the Lord of the Manor 
of Cams, and the Pariſh of Fareham, as the King's 
HIGHWAY within that pariſh; and not as a PUBLIC 
Quay. Whenever it was preſented for being out of 
repair, it was always termed © the King's highway ;” a 
circumſtance which at 'once deſtroys every pretence 
for calling it a quay. And ſince it has been made a 
turnpike road, it has been conſtantly under the con- 
troul of truſtees, appointed by the Goſport act, 
which, if it had been an eſtabliſhed public quay, 
never could have happened. The three branches of 
the legiſlature combined, have not a power to disfran- 
chiſe a cuſtom of this kind, had it really exiſted ; and 
yet the clerk of the turnpike road direcis what articles 
may be laid upon this quay, and what may not; which 
at once proves that the quay, (it we may ſtill call ic 
{o) belongs to the truſtees of the road, and not to the 
inhabitants of the town of Fareham. Mr. Bedford him- 
ſelf gave this fact in evidence before the arbitrator, in 
his zeal to convince that gentleman that Mr. Barfoot's 
quay 


quay was benefited by 

Me do not ſuffer mani 
ſtruct the road, to be 

therefore they are oblig 
to Mr, Barfoot (i).“ 
clerk to a ſet of truſt 
prietors of a free cor 
enjoyed time immemo 
or ſhip from it ?----Y 
that every perſon who 
upon that ſpot, are lia 
ſtructing the turnpike 
the penalty of forty ſhil 
Mr. Green's father, in 
back to the remoteſt da 
acknowledged he was li 
obſtructing the highwa 
any power that could 
for wharfage as a qua) 
nor never could be, 11 
already deſcribed, in p 
bitants of, Fareham, : 
muſt ſettle the point of 


they preſume to ſet up 


Let us now turn © 
right, which, ſupporte 


(i) See Mr. Bedford's owr 
(+) See the Goſport Turn 


- 
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ed by the encroachment; for, ſays he, 
r manure, nor any thing liable to ob- 
to be laid upon Fareham quay; and 
e obliged to uſe the quay belonging 
(i).“ What !---ſhall the humble 
f truſtees, preſume to direct the pro- 
ee corporation quay, eſtabliſhed and 
mmemorially, what they ſhall unſhip 
t?----Yes; and I will add further, 
n who lays articles of any deſcription 
are liable to an information for ob- 
1rnpike road, and to be convicted in 
ty ſhillings for every ſuch offence (&). 
ther, in the year 1726, after ſearching 
oteſt date of the Fareham franchiſes, 
e was liable to an action of treſpaſs for 
highway, but denied the exiſtence of 
© could ſupport aa action againſt him 
a quay, becauſe 1t never was a quay, 
d be, in any other latitude than that 
d, in page 32. Of courſe the inha- 
ham, and the truſtees of the road, 
point of pre-exiſtent authority, before 
ſet up this claim in future, 


turn our attention to that kind of 
pported by regular title deeds, by 


ord*s own ſtatement of this fact, in page 116. 
ore Tur npike Ad. 


acts 


4 F 
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acts of ownerſhip, and by peaceable 


long ſeries of years, hath always b 
continue to be, the firſt care of th 


protect, 


The prior object of this inveſtiga! 
determine, Whether the ſpot of lanc 
laid to the road and quay, is actuall 
ſcription of the deeds. The writing 
which were drawn upwards of a cent 
that eſtate to be then bounded by th 
leading from Fareham to Goſport ; 
which convey the two acres of mud-1: 
lin to Gringo, in the year 1737, deſc 
bounded by Fareham quay, as it the 
therefore ſtrike the moſt unlettered n 
fame road and quay have, ſubſequent to 
writings, been widened upon that lat 
were then the boundary, that every in. 
ing muſt of neceſſity have been mad 
thoſe eſtates, and that the land is cor 
the deſcription of the deeds, anc 
to the poſſeſſor, as any part of 


property. 


But then, it is contended, that t 
title, without concurrent acts of © 
ſufficient to juſtify a litigated claim. 
objection, or at leaſt to ſubſtantiate 
requires, we muſt advert to the fac 


] 

aceable poſſeſſion for a 
ways been, and muſt 
e of the legiſlature to 


veſtigation, will be to 
of land, taken in, and 
actually within the de- 
writings of Quay-cloſe, 
fa century ago, expreſs 
by the king's highway 


oſport; and the deeds 


 mud-land from Frank- 
37, deſcribe them to be 
s it then ſtood. It muſt 
tered mind, that if this 
juent to the date of thoſe 
that land of which they 
very inch of ſuch widen- 
en made upon a part of 
d is conſequently within 
ds, and as firmly held 
art of the remaining 


, that this deduction of 
ts of ownerſhip, is not 
claim. To obviate this 
ſtantiate the teſtimqpy it 
the facts that came out 

in 
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in evidence. Stone, who is the oldeſt witneſs, who 
knew the ſpot from his childhood, and whd, from his 
ſervitude with his father under Mr. Gringo, was wel! 
acquainted with the premiſes, poſitively declares that 
Mr. Gringo conſtantly received wharfage for goods 
placed upon the ſhores of Quay-cloſe, as far as the 
Biſhop's ſluice; and that he cauſed a moat or channel 
to be dug all acroſs this mud-land in the front of his 
wharf and quay, for the purpoſe of bringing up and 
mooring his ſhips and veſſels. Mr. Page alſo proves 
the payment of wharfage tor hoops laid upon the 
fame ſpot; and Hayden, though a terrified and un- 
willing evidence, proves this part of the mud- land to 
have been under the abſolute controul of Mr. Gringo. 
Both Hayden and Stoodly, in their written declara- 
tions, prove the right of digging mud and gravel 
here, to have been exerciſed only by Mr. Gringo, and 
that in the fulleſt and moſt extenſive degree z which 
is confirmed and corroborated by the books of ac- 
count, and by the teſtimony of Sir William Benett, 


and Thomas King. 


The evidence likewiſe of the oppoſing witneſſes, if 
fairly conſidered, affords many inſtances of acts of 
ownerſhip in the perſon of Mr. Gringo. Green, 
Parſons the gardener, and Sherwin all agree, that 
Mr. Gringo altered and enlarged his wharf and quay 
upon this land, and exerciſed other privileges upon 
it, without the let or hindrance of any perſon what- 


ſoever. Clever unites in the fame ſtory, and adds 
fur- 
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further, That Mr. Gringo took down that end of 
Fareham quay adjoining to Quay-cloſe, and ſtopped 
up the road by which teams had uſually gone in upon 
the mud. This is confeſſedly an act of ownerſhip of 
the firſt magnitude; and all the difference we find 
between the depoſitions of theſe witneſſes, and thoſe 
in behalf of Mr. Barfoot, is, that the latter prove the 
land to have been the property of Mr. Gringo, while 
the former inſiſt, that it is waſte land belonging to the 
Biſhop of Winchefter. When theſe people are aſked, 
&« How they know this land to be the Biſhop's waſte ?*? 
they anſwer, ©* Becauſe they have always underſtood 
ſo”—without being able to give the ſmalleſt prof of 
the fact. To dwell longer on the ſubject, would 
therefore be ridiculous ; more eſpecially when we 
I reflect, that from the nature and ſituation of land 
ſubject to be overflown by the ſea at every tide, no 


further nor greater acts of ownerſhip could, in the 
nature of things, be exerciſed upon it. 


Another objection ſet up againſt this title, is, That 


the two acres of mud-land are claimed in the wrong 


place, and that they muſt be ſituated nearer Hoeford- 
bridge. A flight inveſtigation will prove the idea 
perfectly abſurd ; for had the writings been 4% ex- 
preſſive in the detail, and left the locus in quo in any 
kind of obſcurity, we can hardly ſuppoſe the ſeller 
and purchaſer of an eſtate, and the attorney by whom 
it was conveyed, ſhould all three be fo ignorant of the 
real ſituation of the premiſes, as actually to convey 
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another man's property, in lieu of them! If we regard 
the honor of the profeſſion, or the underſtanding gf 
mankind, we ſhall ſcout the inſinuation; for a prece. 
dent of the kind, I will yenture to affirm, cannot he 


ſelected from among the miſtakes of men, in the moſt 
abject ſtate of nature, 


If we inſpect the deeds, we ſhall find them free 
from obſcurity, and worded in the moſt rational and 
intelligible terms. The land was faked and marked 
cut, to aſcertain which part of the five acres of oozy 
or muddy land was to be conveyed to Mr. Gringo, 
The old deſcription of the five acres is firſt preſerved, 
to prove their analogy to the Letters Patent; and the 
deſcription of the two acres intended to be ſold off, 
follows; in order to ſhew, that they were ſituate 
* before the dwelling-houſe and ſtorebouſes of the {aid 
John Gringo.“ The circumſtance of their lying be- 
fore his wharf and ſtorehouſes, induced him to make 
the purchaſe; for had they been remote from thele 
premiſes, they could not have afforded him the lealt 
advantage. Beſides, this ſecondary or additional de. 
ſcription was abſolutely neceſſary on the part of Mr. 
Franklin, to aſcertain to his poſterity what part of the 
five acres was reſerved to his own uſe ; and for this 
reaſon, in addition to that before given, the two acre, 


- purchaſed by Mr. Gringo, were then marked and 
flaked out,” a precaution that excludes the poſſibility 


of miſtake in aſcertaining the premiſes. The land 1s 


deſcribed to lie between Hoeford-bridge and Fareham 
| | „ tide- 
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tide- mill. It preciſely correſponds with this delinea- 
tion; for it is nearly in the centre of thoſe two points; 
and there is no other ſpot, within the whole extent, 
where five acres of mud- land can be found together; 
a conſideration, which is alone ſufficient to eſtabliſh 
the correctneſs of the title deeds. Add to this, that a 
quit-rent has been conſtantly paid for this ſpot, to 
Meſſ. Perkins and Willis, aſſignees of the King's Let- 
ters Patent, the receipts for which were proved by Mr. 
Godden, and conftitute very important evidence. So 
that upon the whole, there cannot remain a doubt, 
but that the deeds, taken from the Grant of the Let- 
ters Patent, to the date of Mr. Gringo's Will, com- 
priſe a regularly deduced and indefeilible title, which 
no evidence oppoſed to it by the united efforts of the 
Biſhop, the Truſtees, and the Town of Fareham, hath 
yet been able to invalidate. 


The depoſitions of Mant and Corte, do not in the 
leaſt affect the title. Mr. Mant tells us“ he thought,” 
and ** ſtill believes,” that the land was part of the Bi- 
ſhop's waſte ; but he gives no other reaſon for this 
belief, than that Mr. Bargus had told him it was the 
Biſhop's right to repair the quay. As to the poſitive 
matter of fact, he leaves us totally in the dark. 


Mr. Corte does not pretend to ſpeak to the pro- 
perty ; but like thoſe who do good by accident, he 
comes forward to corroborate the evidence of Porter 


and Parſons, and to confirm heir ſtatement of the da- 


mages 


2 
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mages and annual loſs ſuſtained by Mr. Barfoot in con. 
ſequence of the encroachment ! The Rev. Dr. Griffin 
is alſo confirmed in his evidence, by the official letter 
of Mr. Bedford, page 18; which added together, 
not only expoſes the unhandſome conduct of the 
Truſtees, but evinces their diſpoſition to widen the 
breach, in the ſelf-ſame moment that they acknow. | 3 
ledge their error, and propoſe reſtitution |! 


Under all theſe circumſtances, with the facts a8 
they now ſtand, and with diſpoſitions guided by Con- 
ſeience and Truth, what would the minds of an | N 
Engliſh Jury ſuggeſt? Would they not conſider 
themſelves bond to ſhape their Verdict by the evidence 8 
before them? to protect the injured and oppreſied Þ| 
party? to provide a fair and ample compenſation for 
the injury? and ſuch as ſhould puniſh the un- 
warrantable proceedings of men, who had drawn 


upon them the bitter curſe of removing their neighbour's | 1 
landmark, and by whoſe obſtinacy and implacable f 
reſentment all the ſubſequent evils were occaſioned? MY 
If ſuch ſentiments would on ſimilar occaſions have 1 
directed the verdift of an honeſt jury, let us examine 
how zearly the Arbitrator has framed his Award ta 
correſpond with the ſame principles! 1 $ 

THW - -&--W-& RD. 1 


: 
* KNOW ALL MEN to whom theſe preſents Bl 
ſhall come, That I, the ſole arbitrator appointed by RE 


virtue of the rule of court annexed, whoſe name is 
here- 
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hereunto ſubſcribed, and ſeal affixed, taking upon 
me the trouble of the ſaid award, and having fully 
examined and duly conſidered the proofs and allega- 
tions of both the parties mentioned in the above rule 
of court, do make and publiſh this my award be- 
tween the ſaid partics, in the manner following, that 
is to ſay, Firſt; I am opinion that the detendant 


Peter Barfoot has not any title to the ſpot on which the 
quay in the indiftment mentioned, or any part thereof, has 
been erected; in conſequence of ſuch, in my opinion, 
the ſaid Peter Barfoot, under the order of the ſaid rule 
of court, is bounden to repair ſuch damage as has beer 
done to the quay, at his expence. And I do further 
award, That the ſaid repairs be done and completed 
on or before the twenty-fecond day of Auguſt, which 
ſhall happen in the year of our Lord 1787. And I do 
further award, That all coſts and charges which has 
ariſen, or may ariſe, in conſequence of the action 
brought by the ſaid Peter Bartoot againſt Richard 
Bargus and others, or in conſequence of any other pro- 
ceedings at law between the ſaid parties, ſhall be paid 
by each of them ;, that 1s to fay, each ſhall pay and bear 
Bis or their coſts and charges. In witneſs whereof I here- 
unto ſet my hand and ſeal, this Sixr EIN TH day of 
October, in the year of our Lord 1586, 


ROBT- P. BLACHFORD.” 


Signed and ſealed, the day and 
year above mentioned, in the 
preſence of | 
L. BIGG, 
This 


* 
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This Award was incloſed to Mr. Barfoot's attorney, 
in the following curious Epiſtle : 


SIR. 


* INCLOSED you will receive my Award made 
in the cauſe of Barfoot againſt Bargus and others. I 
mould have ſent it ſooner, had I not taken time to 
conſult Council, to ſatisfy myſelf on ſome doubts which 
aroſe in my mind; 


* The firſt point was, Whether an arbitrator 
eught to confine his enquiries as to evidence, or to make 
his award on ſtrictly legal rules.” 


* The ſecond point was, Whether it would be 
adviſeable to introduce the reaſons on which an arbi- 


trator founded his opinion, into the body of the award 
itſelf.” 


To the firſt queſtion it was anſwered, ©* That an 
arbitrator was not confined to the rules of trictiy legal 
evidence; and may a# and make his award on equitable 


as well as legal principles.“ 


* To the ſecond queſtion it was anſwered, that it 
would be more adviſeable to make the award generally, 
and not to introduce any reaſons into the award itſelf.“ 


t In the concluſion of a buſinefs of this nature, it 
will be a ſatisfaftion to myſelf to inform the parties 
concerned, of a principal reaſon on which I founded 


my 
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my judgment, and I ſhall add it in this letter. It 
appears by Letters Patent under the ſeal of the Ex- 
chequer, in the firſt year of the reign of King Charles, 
that a commiſſion was granted to Sir Thomas Fan- 
ſhaw and others, to ſurvey and examine into the ſitu- 
ation of the lands overflowed, or ſubject to be over- 
flowed by the ſea, on the coaſt of the County of South- 
ampton, from Langſton eaſtward, to Lymington welt- 
ward; and whether the recovery of them from the ſea 
would be any damage or injury to any perſon or per- 


ſons whatſoever. It further appears by the ſaid Letters 
Patent, that in conſequence of the ſaid commiſſion, an 


inquiſition was taken-at the Town-hall in Wincheſter, 
in the ſecond year of the reign of King Charles, con- 
cerning the lands overflowed or ſubject to be over- 
flowed by the ſea, in which, among other things, it is 
ſtated, That the recovery of the ſaid lands from the 
ſea, will not be any damage or injury to any perſon or 
perſons whatſoever, This inquiſition was made on the 
oaths of thirteen perſons therein named. 


elt further appears by the ſaid Letters Patent, 
that in the fourth year of the reign of King Charles, 
a grant was made of certain lands overflowed by the 
ſea therein deſcribed, iv Mary Wandesford and William 
Wandesford, and their heirs. In the above grant, the 
mudlands NEAR Fareham are deſcribed; and I am of opi- 
nion, that the land on which the highway was widened by 
the Commiſſioners of the Turnpike Road, leading through 
Fareham, IS NOT included in the deſcription of the lands 
conveyed by the ſaid grant; as will more fully appear, 
reference being had thereunto, However, if any 

L ' doubts 
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doubts ſhould ariſe on a ſuppoſed uncertainty in the ſaid 
deſcription, it may be proper to call in he aid of the 
words of, and the reaſoning that will ariſe from, the 
preamble to the ſaid Letters Patent, together with ſome 
corroborating evidence. The preample ſtates, that on 
an inquiſition made and returned on the oaths of 
thirteen perſons, that the recovery from the ſea of lands 
deſcribed in the grant, will not be any damage or in- 
Juty to any perſon or perfons whatſoever.” I appears 
from records preſerved in the Court Baron of the Manor 
f Fareham, belonging to the Biſhop of Wincheſter, 
* That a key bad been kept up, and a landing-place uſed 
ON THE SPOT OF LAND IN QUESTION, 
Prior to the date of the Letters Patent of King 
Charles before-mentioned, and that the fame has 
been kept up fince that time, by the Biſhop of Win- 
cheſter, or his tenants, If the grant made to Mary 
and William Wandesford (the object of which was 
the embanking and recovering from the ſea lands 
overflowed, or ſubject to be overflowed by the tide) 
included the ſpot in queſtion, the grantees would 
have had it in their power to have taken away tbe 
benefits. ariſing to ſuch as had @ right to uſe the key or 
landing-place above-mentioned z and ſuch an exerciſe 
of the right of the grantees, or thoſe claiming under 
them, would have operated in expreſs contradiction to 
the words and meaning of the inquiſition. recited in the 
above-mentioned Letters. Patent, and on which the grant 
itſelf is founded. Under all theſe circumſtances, I 
am ſatisfied in my own mind, that the land in queſtion 


is nat included in the grant; and as Mr, Barfoot derives 
| his 
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his title to his eſtate adjoining to the land in queſtion 
from Mary and William Wandesford (or one of 
them) the firſt grantees, I ſcarcely need add, that be 
appears to have no title to the ground on which the high- 
way was widened (I). 


* I ſhall trouble you, if You think proper, to 


communicate to your client the contents of this 
letter; and I truſt that every perſon intereſted in my 
_ deciſion, when he may canvaſs my award, will con- 
ſider how unpleaſant muſt be the office of a ſole 
Arbitrator, and that he will place himſelf in my 
fituation ! 


I remain, Sir, 
Your obedient humble Servant, 
Rr. P. BLACH FORD.“ 


OsBoRNE, Ie of Wight, 
OA. 16, 1786. 


To Mr. Godden, Attorney at Law, 
Portſmouth Common. 


I 


(/) When Mr. Blachford made his award, Quay-cloſe appears 
to have been out of his memory. The right of that eſtate to lo 
water mark, is indiſputable ; as has already been, and will here- 
after be further ſhewn. It was apparent to Mr. Blachford, upoa 
view of the premiſes, that the encroachment came cloſe up to, 
and covered eight feet of the front of the wharf, which ſtands 
upon Quay-clofe, He was likewiſe ewa the duda prfv and 
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It muſt be remarked, that the foregoing award, by 
ſome ſtrange neglect, was not made upon ſtamped 
paper; and it was alſo deficient in that exact form of 
words, which law and cuſtom ſeem to preicribe. Mr, 
Bedford, of courſe, when he diſcovered the defect, 
and found it fatal to this deciſion, loſt no time in 
getting it removed. For this purpoſe he wiſely adopted 
the example of his worthy employer. He procured 
himſelf the honour of a vi/t from the Arbitrator, 
He conducted him to his private office; and after- 


pointing out the defective parts of the fir award, pre- 
vailed with him to make a ſecond! 


If blame can poſſibly fall upon the Arbitrator in 
this affair,---which far be it rom me to affirm--- 


it is for calling upon Mr. Barfoot's attorney, to in- 
form him perſonally, ofthe made and manner, in which 
he had made a ſecond award !---and for deſiring him to 
go to Mr. Bedford's houſe, to fetch it !---To com- 


mit an act ſo highly improper, and to become the meſ- 
ſenger of it, betrays an arrogance of opinion which 


Files that run into the ſea; and when the title deeds of this eſtate, 
with its appurtenances, came before the Arbitrator in evidence, 


Mr. Bedford roſe, and admitted that eſtate 10 be out of diſpute !--- 
How then can Mr. Blachford ſay, that Mr. Barfoot derives his 
title from Mary and William Wandesford oxly, when it is apparent 
that he claims a title under Penford and others and that the en- 
croachment ſtands upon part of both the eſtates? See p. 88 and 
$9, and the extract from Pentord's deed, p. 119, 


ſup- 


. W 
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ſuppoſes none but ourſelves to have the gift of diſ- 
cernment (m). Mr. Godden felt its force, and with 
becoming ſpirit reprobated the tranſaction; and took 
occaſion to remark, That as he had already been 
ſerved with one award, he ſhould certainly not go to 
the attorney concerned againſt him, to procure another. 


Mr. Bedford's object had previouſly been, to cancel 
the firſt award, and to get the ſecond executed in a 
form, that would effectually ſecure the Truſtees. Per- 
ſeverance ſeldom miſſes of its aim. He ſucceeded to 
his heart's deſire; and finding Mr. Godden averſe to 
call for the award, he very obligingly incloſed it to 
him, as follows. 


* Meſſrs. Bedford and Hancock preſent their 
compliments to Mr. God-!-n, and (as requeſted by 
Mr. Blachford) left with him copy of award in the 
buſineſs between Mr. Barfoot and Mr. Bargus.” 

PoRTSMOUTH COMMON, 4 Nov. 1786. 


THE SECOND AWARD. 


*© KNOW ALL MEN to whom theſe preſents 
ſhall come, That I, the ſole arbitrator appointed by 
virtue of the rule of court annexed, whoſe name is 
hereunto ſubſcribed, and ſeal affi xed, taking upon me 


(nm) If an Arbitrator ſhall ſuffer the attorney of one party only 
to draw up the award, without the concurrence of the other, the 
ſame ſhall be deemed illegal, and ſhall be ſet aſide for partiality 

and unfairneſs, Mich, 1705, Burton aud Knight, 2. Vern. 514. 
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the trouble of the ſaid award, and having fully exa- 
mined and duly conſidered the proofs and allegations of 
both the parties mentioned in the above rule of court, 
do make and publiſh this my award between the ſaid 


parties, in the manner following, that is to ſay, Firſt; 
Jam of opinion, and do award, that the defendant Peter 


Barfoot has not any title to the ſpot on which the quay 
in the indictment mentioned, or any part thereof, has 
been erected; in conſequence of ſuch, in my opinion, 
the ſaid Peter Barfoot, under the order of the ſaid rule 
of court, is bounden to repair ſuch damage as has been 
done to the quay, at his expence. And I do further 
award, That the ſaid repairs be done and completed 
on or before the twenty- ſecond day of Auguſt, which 
ſhall happen in the year of our Lord 1787. And I do 
further award, That all coſts and charges which has 
ariſen, or may ariſe, in conſequence of the action 
brought by the ſaid Peter Barfoot againſt Richard 
Bargus and others, or in conſequence of any other pro · 
ceedings at law between the ſaid parties, ſhall be paid 
by each of them; that is to ſay, each ſhall pay and bear 
his or their coſts and charges. In witneſs whereof I 
have hereunto fer my hand and ſeal, this THIRTEEN TN 
day of October, in the year of our Lord 1786. 
ROBT- P. BLACH FORD.“ 


Signed and ſealed, the day and year 
above mentioned, in the preſence of 
| R. HALL (u). 
(n) Clerk to Mr. BeproxD,—The words printed in Italics in 
the above award, were omitted in the firt, which was an original 
copy, under hand and ſeal, 


It 
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It is curious to obſerve, that though 3b the fore- 
going awards were the production of ſuperior talents, 
and the reſult of great leiſure and precaution; yet, 
when Mr. Barfoot came to ſtir in the buſineſs, he 
diſcovered that neither of them was the real award ! 
nor has there been, to the preſent moment, a copy of 
it delivered to him. The real award, filed in the 
Crown Office, bears date on the TrirkTizTH of 
October, 1786; and not on the thirteenth nor /ixteenth, 
which are the dates of the two awards delivered to 
Mr. Barfoot's attorney. And it is no leſs remarkable 
than true, that the rt award is dated on the /ixteenth 
of October, and the ſecond on the thirteenth of the 
ſame month, three days antecedent to the firſt, But, 


we cannot ſo much wonder at theſe inconſiſtencies, 
when, upon a bare inſpection of the laws which go- 
vern this mode of deciſion, we find, that Mr. Blach- 
ford, in ſcarcely any one inſtance, has conformed to 
thoſe rules, which ought to direct the conduct of 
every perſon, who takes upon him the office of an 
Arbitrator, —The following extracts will juſtify 
the remark. 


Arbitrators ſhall make their award according to the 
expreſs condition of the Rule and Submiſſion under which - 
they aftt,—1 Nelſ. Abr. 234. Dyer, 356. 1 Danv, 
Abr. 515. 

The Submiſſion, in the preſent caſe, was, Of all 


matters in diſpute between the Truſtees of the Goſport 
L 4 T urn- 
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Turnpike Road, and Peter Barfoot, Efq.”--- And the 
Rule of Court, was, That if the ſaid Peter Barfoot 
ſhould produce a title to the land which the Truſtees 
had taken, for the purpoſe of widening the road, that 
then, an adequate compenſation ſhould be made the 
ſaid P. Barfoot for the ſame (o).“ The Arbitrator, 
however, diſpenſes with his obligation; and inſtead 
of admitting the title proved by Mr. Barfoot, agree- 
able to the ſaid Rule of Court, awards the property 
to the Biſhop of Wincheſter, though no party to, nor 
included in, the Submiſſion. 


If an Arbitrator be choſen io make an award upon one 
thing, and be makes it upon another, the arbitrament is 
void. Bacon's Compl. Arb. 3 edit. p. 84. 


The Arbitrator was directed by the Rule of Court, 
to decide between Mr. Barfoot and the Truſtees. 
His award is, between Mr. Barfoot and the Biſhop of 
Wincheſter. See Mr. Blachford*s reaſons, p. 145, Fc. 


If it appears that an Arbitrator went upon a platy 
miſtake, either as to law, or matter of fa, the ſame is 
an error in the body of the award, and ſufficient to ſet it 
aſide. 2 Vern. 705. Bacon's Compl. Arb. 198. 


The Arbitrator has confeſſedly made his award 
upon a ſunpaſition that the ſoil is part of the Biſhop of 


(o) See the Rule of Reference, page 77. 
| Win- 
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Wincheſter's waſte, and within the juriſdiction of the 
Court Baron of Fareham. The fa# is, that the 
ſoil does not come within the deſcription of waſte, nor 
is it within the manor of Fareham. 


If an Arbitrator ſhall hold any private conference 
with, or meeting at, the houſe of one of the parties, and 
exclude the other ;, or PARTIALLY conduct the enquiry ; or 
ſuffer the award to be drawn up by the attorney of one party, 
without the preſence of the other, ſuch award ſhall be 


deemed nugatory, and of none cffett. 4 _ 82. /ern. 
514. Brownl, 311. 


The Arbitrator was entertained by, and lodred at 
the houſe of the proſecutor Bargus, and had a meeting 
there of ſeveral of his witneſſes. In taking the evi- 
dence, he ſuffered the proſecutor ſeveral times to 


interfere, though the other party was not preſent. He 
received the evidence of perſons notoriouſly intereſted 


in the deciſion, though appriſed of the ſame at the 
time of taking it down. He received a plan of the 
land in diſpute, from the hands of Mr. Bedford, 7oally 
unauthenticated, and he apparently ſuffered his judg- 
ment to be directed by it, in preference to a plan more 
accurately drawn, and atteſted upon oath, by two of Mr. 
Barfoot's witneſſes. He employed the proſecutor's 
attorney to draw up the award, without the concur- 
rence of the oppoſite party 


If an Arlitrator maze an award upon one day, be 
cannot make an award, between the ſame parties, upon 
a 


— —— — — — —üäñ42— 
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any other day, although within the time allowed by the 
Submiſſion. He may agree upon a thing « one day, and 
another thing upon another day, and at laſt make kis 
award of the whole, but when once made, it ſhall be 
fimal.---26 Hen. 6. 52. 39 Hen. 6. 12. 47 Ed. 3. 21. 
2 Mod, Eur. Eng. 262. Jenk. cent. 3 Caſe 61. Co. 77. 


* ; 
— 
a 


- 
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In the preſent caſe, the Arbitrator, under one and 
the ſame Submiſſion, made three awards, of three dif- 
ferent and diſtin& dates; namely, on the 13th, 16th, 
and goth of October. Copies of /wo we have already 
given; and the third may at any time be ſeen, upon 
application, during the hours of buſineſs, at the 
Crown Office, in the Temple. 


— 


IS 
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An Arbitrator is bound to make his award ſecundum 
allegata & probata. 4 Rep. 82, Brotunl. 311. 


In the preſent caſe, the Arbitrator has preferred 


. ſpeculative reaſoning, to poſitive evidence; and has, in 
conſequence, founded his award upon a maniteſt error, 


4 | both in-law and fat. 


To illuſtrate this, we want no better proof than the 
Arbitrator's own letter annexed to his award. Upon 
| the ſpirit and principle of the reaſoning therein con- 
Ks tained, he confeſſes to have founded his opinion, and 
promiſes himſelf much ſatisfaction, from the reputation 


1 it will afford him. Let us ſee how far his doc- 
vx | | | ORE trine 
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trine will ſtand the teſt of that canvaſs he expects | Dl | 
it to bear. We will ſtate it fairly, and conſider , 15 | 
it with candour. "1 f 5 

The Arbitrator informs us, That the pream2e to \l | 
: . 
the Letters Patent, by which the mudlands were 45 
granted to Mary and William Wandesford, and "| 
under whom Mr. Barfoot derives his title, ſtates, \ i 
That the Jands thereby granted, were ſuch only, as 1 
would be no damage or injury to agy perſon or perſons 9K 0 | 
whatſoever, That it appears, from records preſerved 9 
in the Court Baron of the manor of Fareham, belonging 
to the Biſhop of Wincheſter, That a key had been kept * | 
up, and a landing. place uſed, ON THE SPOT OF 1 
LAND IN QUESTION, prior to the date of the Ul [ 
Letters Patent; and that the /ame had been kept up bl 
ſince that time, by the Biſhop of Wincheſter, or his tenants. 1 
That if the grant to Mary and William Wandesford, 1 
and their heirs, included the ſpot in queſtion, they would Wl 
have had it in their power to have taken away the iN 
benefits ariſing to ſuch as had a right to ule this æ and * 


landing- place. He therefore conczivrs, the ſpot in 

queſtion is wot included in the Letters Patent, becauſe it 

would operate in expreſs contradiction to the words 

and meaning of the preamble therein ſtated. Under ' 
theſe circumſtances, the Arbitrator declares himſelf 
fatisfied in his own mind, © That the defendant Peter 
Barfoct has not any title lo the ſpot on which the quay in 
the indiftment mentioned, or any part thereof, has been 
erected. Thus the ſubſtantial evidence adduced in 
ſupport of a well founded claim, gives way to a mere 


par- 
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partial conceit, upon which the Arbitrator confeſſes 


to have grounded (p) his award !---I do not deſpair of 
making him aſhamed of it. 


That the preamble to this, as well as to every 
other grant from the crown, muſt of neceſſity contain 
a ſpecific condition, that its operation ſhall not invade 
the rights and properties of other individuals, is a 
bleſſing of too important a conſideration, for any fub- 
fect under this government to difpute. But, that a key 
had been kept up, and a /anding-place ufed, on the ſpot of 
land in queſtion, I poſitively deny---and as abſolutely 
aſfrm, that no key, or landing-place, was ever kept 
up upon this ſpot of land, until it was erected by the 
joint contrivance of Bargus and Mant. I take Mr. 


Mant's own evidence for the fact, and challenge 
refutation | 


It will hence be obvious, that Mr. Blachford has 
confounded the right to the hi, with the right to the 
landing-place ; and that he has made no diſtinction be- 
tween Fareham quay in its preſent, and in its fermer 
ſtate; although th diſtinction is the very hinge upon 
which the Arbitration turns; for had Farcham quay 
been continued in its former ſtate, no property had 
been invaded, nor any injury complained of. But this 
key is now brought out, and erected upon a ſpot of 


(p) If any one doubte the corre&ne/7 of this ſtatement, he is re- 


quefled to refer to the foregoing copies of the award, and to Mr. 
Blachford's letter, p. 145, &c. 


land, 
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land, which, for ought we know to the contrary, has 
been overflowed, or ſubject to be overflowed by the 
ſea, ever ſince the days of Adam; and yet Mr. Blach- 
ford roundly aſſerts, that upon his very ſpot, a key 
and landing- place had been kept up by the Biſhop of 
Wincheſter, or his tenants, prior to the date of the 
Letters Patent! 


To reconcile this manifeſt contradiction, either in 
judgment or expreſſion, we can only ſuppoſe the 
Arbitrator to mean, That the key was kept up--- 
not upon the land in diſpute, but upon the Ring's highway, 
prior to the date of the Letters Patent.” Under this 
idea, there is rational ground of argument; and, to 
give it all the ſcope Mr. Blachford can deſire, we will 
again admit, what we have ſtated in page 32, that 
this ſpot having been banked up to preſerve and 
Aecure the road, was found a convenient Hard for 
boats and wherries to take up and ſet down paſſengers 


and goods; and that a cuſtom of this kind obtained, 
till it received the appellation of Fareham quay (4). 
But, to be told, That this embankment, or key, or | 
landing-place, has been kept up under any other 
denomination than the King's highway, either by the 
Biſhop of Wincheſter, or his tenants, or by any other 
authority, before or ſince the date of the Letters 


() This fact, I believe, is ſtated by Mr. Bedford, preciſely 
in the ſame way, in his inſtructions laid before Council for an 
Opinion, See p. 31, 32, &c. | 
Patent ; 


— 
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Patent; or that-any excluſive right to ſuch key or 
landing-place, or to any benefits ariſing from it, ap. 
pears to be veſted in the Biſhop of Wincheſter, or in 
bis tenants; or in any man or ſet of men whatſoever, 
by virtue of any record, deed, court-roll, or other 
inſtrument, preſerved in the Court Baron of the 
manor of Fareham, is an aſſertion, which I beg leave 
to ſay, is not founded in evidence! No ſuch re- 
cords could ever be found; and 1 will venture to 
affirm, there are no ſuch in bemg.---It there be, pro- 
duce them. 


Upon a preſumption of having eſtabliſhed this 
aſſertion, the Arbitrator proceeds to introduce the in- 
ference he has drawn from the preamble to the Letters 
patent; and by admitting that the Grant includes the 
lands NEAR Farcham, he would obliquely infer, 
that thole AT Fareham, and conſequently at this ſpot, 
are not contained in the Grant. This, I have no doubt, 
was intended as a compliment to Mr. Bedford, who fir/t 
broached the idea, That the Inquiſition extended no 
farther up the river than to Hoetord-bridge, about 
2 mile below the town of Farcham. We have certainly 
no other guide to direct our judgment in this enquiry, 
than the Patent itſelf, which ſtates, in the plaineſt 
language, That the Inquiſition included all lands over- 
florved, or ſubjeft? to be overflowed by the ſea, abutting 
upon Fareham river, quite up to Wallington-bridge (r); 


(r) Wallington bridge is above the town. See extract from 


the Letters Patent, p. 121. 
| and 


[ 1599 J 
and if fo, then undoubtedly the lands at Fareham, and 
at this ſpot, are of neceſſity included in, and firmly 
held under, the Letters Patent. If they be not, name 
the covenant by which they are excluded 


I ſhall be told, perhaps, that this, in effect, is 
already done, by the concluſive part of the Arbitra- 
tor's argument; namely, ©* That if this ſpot were 
included, the Patent would operate in expreſs contra- 
diction to itſelf, by deſtroying the right of thoſe who 
were entitled to a landing place upon the {ide of the 
road.” But Ideny the poſition, and inſiſt, That this right 
Bas not been proved; nor is it poſſible to be maintained. 
The utmoſt force the Arbitrator's words will bear, is, 
That a cuſtom had obtained, prior to the date of 
the Patent, by which this ſpot became a public 
landing-place. If the queſtion be put to the Arbi- 
trator, I believe he will acknowledge, that this is all 
he contends for. I am content to meet him upon his 
own ground, and will admit the fact, I then inſiſt, 
That it is incumbent upon him to ſhew, that this 
cuſtom has been ſanctioned by a GRANT FROM THE 
Crown, prior to the date of this Patent, before the 
legality of his propoſition can be eſtabliſhed. A pre- 
ſcriptive right here, will avail nothing. The pro- 
perty of the /oi] of all rivers, which have the flux and 
reflux of the ſea, belongs to the King. 1 Syderfin. 
148. 9. A preſcriptive right, no matter of how early 
a date, is not good when it runs againſt the King, for 
nullum tempus occurrit Regi. 2 Koll. 264. 40. The King 

has 
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has the property am aque quam ſoli, and all profits of 
the ſea and navigable rivers. Cales 17. Davis 56, G7. 
The city of London enjoys the foil and property of 
the Thames by Grant from the Crown. The ſame 
authority which delegated the property of that ſoil to 
the citizens of London, delegated to Mary and Wil- 
ttam Wandesford, and their heirs for ever, the pro- 
perty of the ſoil now in diſpute. And ſhall Mr 
Blachford preſume to ſay, in oppoſition to this ſacred 
Right, and in contradiction to the above authorities, 
that a mere accidental uſage of landing paſſengers and 
goods upon the ſide of a road, ſhall deprive the King 
of exerciſing a power to grant, and the ſubject to enjoy, 
the contiguous ſoil, left it ſhould annihilate the cul- 
tom? If this be his patriotiſm, I will take up his 
own ſyſtem of reaſoning againſt him, and contend, 
That he has decided in favour of a cuſtom without 
right, and turned his back upon a claim, ſupported 


by the moſt wnequivocal evidence (7) ! 


But 


(r} As the Biſhop of Wincheſter poſſeſſes an undoubted right 
to a wharf and quay at Fareham, it is not impoſſible but the 
Arbitrator might have been led to a miſapplication of the records. 
The Biſhop's mills, we have already ſhewn, are ſituated at Wal- 
lington, on the other fide of Pareham, at the top of the river or 
channel. That precin& is certainly within the Biſhop's manor, 
and here his Lordſhip has a commodious wharf and quay for the 
uſe of his tenants. That a right of wharfage at Farcham quay, 
and at this place, have been confounded with each other, does not 
admit of a doubt. The Biſhop's /uice under Fareham quay 
ha2vi:g been made fer the purpoſe of watering his marſh, he 


atways allowed an extra ſupply of timber to the tenant of his 
mills, 
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But here, I may poſſibly be threatened with that 
formidable inſtrument, he Leaſe to Beeſton in Queen Eli- 
zabeth's time (t), which, it was pretended, laid the corner 
ſtone of the Biſhop's quay, and ſi uperſeded the Letters 
Patent of King Charles! Mr. Bedford was loud and 
vehement in diſplaying its powers, but forgot to prove 
that it related to the ſpot. It roſe upon us with all 
the terrors of a blazing ſtar, but vaniſhed like a me- 
teor. Should it again appear in our hemiſphere, its 
effect will be perfectly harmleſs.---Its force is ſpent, 


mills, to keep it in repair. See leaſe to Reynolds, p. 109, &c.--- 
Upon this foundation alone, Mr. Bargus hath ſer up the Biſhop's 
Tight to wharfage at Fareham quay ; for he ſuppoſed, that if the 
Biſhop's tenants kept the ſluice in repair, that they, in conſe- 
quence, muſt have a right to the top of it for a wharf; although 
the ſame gentleman has told us, that the top of it was filled in 
and paid for by the Truſtees, and is conſtantly kept in repair by 
them; a tacit acknowledgment that neither the Biſhop, nor his 
tenants, have any thing to do with the ſurface. Nor can any man 
be abſurd enough to ſuppoſe, that the Biſhop's tenants would bring 
their corn and flour the full diſtance of a mile to be ſhipped off at 
Fareham quay, when they enjoy, under the Biſhop, a much more 
commodious and convenient wharf adjoining to the mills, which 
has been immemorially uſed for that purpoſe. Let the leaſes of 
the Biſhops of Wincheſter be inſpected, for five hundred years 
back, and I will venture to affirm, that no wharfage 1s granted, 
nor a bare mention made of ſuch a right, at the ſpot in queſtion. --- 
I direct this profeſſedly to the Biſhop of Wincheſter's Steward, 
and publickly call upon him, if any ſuch record exiſts, to ſtate it 
to the world, that it may juſtify the conduct cf a man, who 
has added @ new privilege to the Dioceſe of Wincheſter, at the 
expence of an individual ! 


() This was produced in evidence by Mr. Bedford. tes Pp. 1175 
and refuted by the Rev. Dr. Griffin, p. 118. 
M and 
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and it proves nothing. In this opinion I have good 
reaſon to believe, the Arbitrator himſelf is with me, 
or he would never have given up ſo decifive an argu- 
ment in ſupport of his favorite hypotheſis---the Biſhop 
of Wincheſter's title to Fareham quay, 


Let me now aſk, How the Arbitrator reconciles a 
difference of Opinion with the thirteen gentlemen who 
were appointed to ſurvey theſe lands, and who de- 
clared, upon oath, in the Guildhall at Wincheſter, 
that a recovery of them would be no injury or damage 
to any perſon or perſons whatſoever ?*” That Mr. Blach- 
ford has a high opinion of his own diſcernment, I will 
not no longer place to the credit of public report. 
He has made himſelf debtor for it, and I congratulate 
him upon the honor it will afford him. I think how- 
ever, when he reſcued the right to this landing-place 
from oblivion, and could not aſcertain the perſon in 
whom it was legally veſted, he might have found ſome 
better object of charity than the Biſhop of Win- 
cheſter, on whom to have beſtowed the benefits ariſing 


from it. 


It will poſſibly be urged, That the Arbitrator has 
not in direti terms oppoſcd the opinion of thoſe gen- 
tlemen; but that he only concei ves they could not, at 
the time, have had this ſpot in view. I anſwer, That 
this is a diſtinction in argument, without a difference 
in fact; and a propoſition that cannot be admitted, 


without an expreſs contradiction in terms. If we take 


the 
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the evidence of the Letters Patent at all, we are bound 
to do it in the groſs, without dividing ſentences, or 
putting a forced conſtruction upon the 7ntent10;15 of 
thoſe who made them. Let Mr. Blachford remember, 
that the ixlenlions of men who lived above a century 
ago, can only be collected from their words and 
actions, as they are handed to us upon record. To 
attempt to prove their de/igns by a bare ſuppoſition of 
what they might have done, oppoſed to what they really 
did, is mere trifling and impertinence, and but ill 
ſuited to the character of a gentleman of his ap- 
pearance. 


Upon the whole, in whatever point of view we 
conſider the Arbitrator's Reaſons, we ſhall ſtill find 
them grounded upon a manifeſt error both in law 
and fat. It is abundantly obvious, from the bulk 
of evidence heretofore adduced in behalf of Mr. 
Barfoot's right, that nothing leſs than a power equal 
in authority, and prior in date, to that under which 
he claims, could poſſibly ſuperſede his title. Nothing 
of this amount has yet been proved, nor any prior 
right eſtabliſned. The ſpot of land is decidedly within 
the deſcription, and contained in the Grant. I ſhall 
therefore not ſcruple to affirm, That the interence 
drawn from the preamble to the Grant, ſtating, That 
the right of the Repreſentatives of Mary and Williau 
Wandesford, to the ſpot in queſtion, would operate in expreſs 
contradiction to the words and meaning of the Letters 
Parent, is unſuppoxted by evidence, contradictory in 
M2 itſelf. 
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itſelf, and repugnant to thoſe principles both of /zga! 


and equitable rules, by which the Arbitrator affects to 
have been governed in his enquiry. 


Convinced of the truth of theſe remarks, Mr. Bar- 
foot loſt no time in making application to the Court 
of King's Bench for redreſs. He repreſented the 
many appearances of partiality in the conduct of the 
Arbitrator; and ſtated his error, in determining the 
land to be the property of the Biſhop of Wincheſter, 
Under tkeſe circumſtances, the Court granted a Rule, 


by which it was left in the option of Mr. Blachford, 

either to relinquiſh his award, or to eſtabliſh; by the 
affidavits of himſelf and witneſſes, the principle upon 

which it was made, 


In whatever cauſe an obſtinate man embarks, he 
ſeldom chuſes to retract. The Arbitrator felt the 
indignity of having either his judgment queſtioned, or . 
his deciſion impeached; and therefore determined to 
juſtify his award. In this attempt, thoſe who acted 
under the influence of the Biſhop, and whoſe intereſts 
were combined with that of the Truſtees, were ready 
to aſſiſt him, 


To copy their affidavits through the technical form 
of expreſſion, would be to exhauſt the patience of the 


reader, without informing his underſtanding. Let it 
ſuffice, 
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ſuffice, that we only collect thoſe depoſitions, that are 
directly oppoſed to the 7wwo points, upon which the 
legality of the award has been diſputed. At the ſame 
time thoſe, who from curioſity, or ſſpicion of our 
candour, may wiſh to inſpect the affidavits in their 
original form, may either ſee them, or obtain copies, 
by application to the Crown Office, from whence the 
following extracts were made. 


Mr. Joſeph Bingham Mant, of Havant, woodward 
to the late Biſhop of Wincheſter, on his oath declares, 
„That "he himſelf ſuggeſted to Mr. Bargus and Sir 
William Benett, the expediency of widening the road 
over Fareham quay ; becauſe, on his view thereof, 
he found it dangerouſly narrow. And that he under- 
took to widen the ſame, for the ſum of thirty pounds, 
which was paid him by Mr. Bedford, Clerk to the 
_ Commiſſioners. That he widened the ſame upon the 
beach land adjoining, becauſe he underſtood, and believes 
it to be, the waſte land of the Biſhop of Wincheſter, and 
part of his manor of Fareham. That the ſaid Richard 
Bargus had 0 concern whatever in ordering the ſaid 
work, and that Sir William Benett expreſſed his 
entire approbation of it (#). That he was preſent 


() This declaratioa is confeſſedly made to exculpate Mr. 
Bargus and the Truſtees from the charges brought againſt them 
by Mr. Barfoot. How far it can be relied on, may be gathered 
from Mr. Mant's own evidence, p. 102.—-from Mr. Bedford's 
inſtructions to Counſel, p. 34.— from the plea to Mr. Barfoot's 
action, p. 58. -from Mr. Batgus's evidence at Wincheſter aſſizes, 
p. 71.---or from Mr. Marſhall's opinion ,and the note, in p. 103, 
log, 105, &c. 
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during the time of, and gave evidence at, the arbitra- 


tion; and that, upon his oath, no proof was produced 
or offered to the ſaid Arbitrator, by or on behalf of 
the ſaid Peter Barfoot's eſtate of Quay- cloſe extending 
into the ſea, or taking in any part of the ſpot in queſtion. 
But, that on the contrary, very ſtrong evidence was 
produced to prove the whole width of the ſaid Peter 
Bartoot's quay or wharf was an encroachment on Fare- 
bam quay (x). And this deponent further declares, 
that no appearance of partiality or prejudice whatſoever 
was ſhewn by the Arbitrator, during the whole in- 
veſtigation of the buſineſs. . Sworn before Richard 
Newland, a Commiſſioner, 


Mr. Stephen Gaſelee, of Portſea, and Capt. James 
Lys of Goſport, two of the Truſtees, upon their oaths 
declare, That they were preſent at the arbitration, 
and that no evidence whatſoever was produced on the 
part of the ſaid Peter Barfoot, to prove that Quay- 
cloſe extended beyond the wharf and quay of the ſaid 
Peter Barfoot, or that it took in any part of the ſpot in 
queſtion ,, but that a very ſatigfactory title was proved 
in the biſhop of Wincheſter o the beach waſte, as part 
of his manor of Fareham, ſo far as low water mark; 
and that the ſpot in queſtion. zs part of ſuch beach waſte. 

That Mr. John Gringo, when he built the quay now 


(x) Itis a common thing, in modern dialeQics, to prove too little, 
by attempting to prove oo much. This part of the affidavit is 
therefore moſt reſpectfully addreſſed to thoſe, n credulity ĩs 
balanced by the veracity) this deponent ! 6 

g= 
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belonging to the ſaid Peter Barfoot, encroached upon 
and took away many feet of the Biſhop's quay, other- 
wiſe Fareham quay, and took the facing ſtones, and 
uſed them in erecting the front of his own quay (5). 
That the Biſhop of Wincheſter, or his tenants, have, 
ſince the removal of ſea-mill, kept up the embankment 
at Farcham quay, to prevent the road being waſhed away 
by the jea, And theſe deponents further moſt ſolemnly 
declare, that the character of the ſaid R. P. Blachford 
ſtands ſo high in the county of Southampton (z), 
that they do not believe him capable of prejudice or 
partiality Sworn before Thomas Lys, a Com- 


miſſioner. 


Mr. John Green, of Fareham, the witneſs whoſe 
evidence occupies from p. 104 to 112, now fixes the 
ſame by ſwearing, ** That the ſpot in queſtion is part of 4 
the waſte land belonging to the Biſhop of Wincheſter, and if 
within the manor of Fareham. That preſentments have 
been made at the manor courts, when the quay was 
out of repair, and that it was the rizht of the Biſhop 


O) This is a literal tranſcript of the evidence of John Cluer, 
before the Arbitrator : ſee p. 108, &c, This witneſs is ſtill alive. 1 if 
Why did not Mr. Bedford ſuffer the man to ſwear for himſelf, | 
inſtead of putting his words into the mouths of theſe deponents ? Cl 


He ſhould remember, That reſpectability of character will not | 
eſtabliſh a falſe deduQion,---See theſe circumſtances proved acts 1 


of ownerſhip, p. 139. 


(xz) A good memento to thoſe who have a character to loſe! 


M 4 or 
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or his tenants 10 repair the ſame (a). That Mr. Gringo 
was formerly tenant to the Biſhop, of his Cottage and 
Marſh at Fareham quay; and this deponent believes, 
that in conſequence thereof he demanded wharfage 
for goods landed on Fareham quay: but that his 
father refuſed to pay wharfage, and Mr. Gringo com- 
menced an action for the ſame, but was afraid to try 
it (5). Saith further, that he was examined as a 
witneſs at the arbitration, and that he ſaw no partiality 
whatever, in the conduct of the Arbitrator.” —— Sworn 
before Stephen Barney, a Commiſſioner. 


Richard Bargus, Eſq. Juſtice of Peace, Truſtee of the 
Road, and proſecutor in this cauſe, ſwears, © That it is 
the Biſhop's right to keep Farcham quay, and the 
embankment againſt the ſea there, in repair. That he 
had no concern whatever in widening the road there (c). 
That he joined with the other Truſtees, in making 
an order to pay Mr. Mant gol. for widening the road 
over the quay, from a conviction that ſuch widening 
was neceſſary for the ſafety of the road; but denies 


() However Mr. Green may have formed his affidavit---or at 
leaſt, Mr. Bedford for him, I aſſert, that theſe preſentments wete 
for the repairs of the /uice or bridge, whenever the ſafety of the 
road required it---and not for à quay, —[f I aſſert a falſchood, 
why. not produce the copy of ſome preſentment, that will eſtabliſn 
the contrary fact. 


% 


(3) See this circumſtance fully explained in the note, p. 107. 


(c) See Mr. Bedford's letter to Mant, in the note, p. 104, 


which will illuſtrate this depoſition. 


taking 
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tak ing any part of the land of the ſaid Peter Barfoot, 
for the purpoſe of mak ing a quay. That the quay 
hath been always uſed as a free quay; and that the 
land whereon it has been widened, 7s the beach land 
belonging to the ſaid manor of Fareham. This deponent 
further ſaith, That he was preſent during the whole 
time of the arbitration, and ſaw xo partiality whatever 
in the conduct of the Arbitrator, That the buſineſs 
was not over till paſt ten o'clock at night, and that 
as he knew the Red Lion Inn at Fareham where the 
arbitration was held, was ſmall and crouded, he did aſk 
the ſaid R. P. Blachford to fleep at his houſe. That 
he had before, no acquaintance with, nor knowledge 
of, the ſaid Arbitrator, except meeting him ma times 
at Wincheſter, in the public buſineſs of the county, 
previous to the ſaid (d) arbitration! That the ſaid R. 
P. Blachford, did at the time obſerve, to this depo- 
nent, a ſeeming impropriety in accepting the invitation; 
but ſaid, No converſation need paſs relative to the 
buſineſs. This deponent doth alſo admit, that he 
did invite Mr, James Serle, the Biſhop's ſteward, and 
Mr. John Ridding, the Chapter clerk, to breakfaſt the 
next morning wth the ſaid Arbitrator ; but that no 
converſation whatever happened concerning the ſaid 
buſineſs of Fareham quay, or of the ſaid arbitration, 
nor was any attempt whatſoever made to bias or in- 


(4) Then it is impoſſible for connexions to be formed, or inte- 
reſts combined, at the public meetings of a county? Had Mr. 


Bargus been better acquainted with our public ſeminarics, he would 
have told a different tale ! 


fluence 


L 150 J 


Puence the ſaid R. P. Blachford in making his award.” 
——Sworn before Stepben Barney, a Commiſſioner, 


Charles Ward, a ſhopkeeper, and John Hunt, a 
Thoemaker, both of Fareham, depoſe, ** That they 
attended and heard the whole of the arbitration, out of 
curiolity ; and being indifferent perſons, and wnbiaſſed, 
declare, That they did not perceive any degree of par- 
tirhity in the conduct of the Arbitrator.”—— Sworn 
before Stephen Barney, a Commiſſioner, 


Charles Ley, a ſurveyor, at Fareham, ſwears, 
That he was employed by the ſaid Peter Barfoot, 
to meaſure and ſurvey his two eſtates of the Quay- 
Cloſe, and mudlands at Fareham. That he meaſured 
and planned the fame, firſt by himſelf, and afterwards in 
company with Mr. Gover of Wincheſter, in order that 
they might jointly agree in their evidence relative to the 
extent of the ſaid premiſes, This deponent further 
faith, That he was directed by the ſaid Peter Barfoot, 
to meaſure his eſtate of Quay-cloſe by the fatute acre, 
and that by ſuch meaſurement, he could not make the 
quantity of land deſcribed in his title deeds, without going 
out «pou the mudlands into the ſca; but that he has 
fince diſcovered that the cuſtomary meaſurement in 
and about Fareham, is only /ix ſcore rod to the acre; 
and according to that meafurement, the ſaid Peter 
Barfoot has the whole of his fix acres of land, inde- 
pendent of his wharf and quay, and therefore, this 
deponent takes upon him to SWEAR, that the ſaid 


. 


E 

Quay - cloſe eſtate could not take in any part of the 
mudland (e). And this deponent further ſaith, that 

he was preſent during the arbitration, and that the 
buſineſs was enquired into with the utmoſt degree of 
fairneſs and impartiality. This deponent further ſaith, 
That ſince the ſaid arbitration was held, he has been 
at the ſaid Peter Barfoot's houſe, and in company 
with moſt or all the parties who attended the arbitra- 
tion on his behalf, and that they all declared them- 
ſelves ſatisfied with the Arbitrator's conduct. That the 
plan produced by Mr. Bedford, againſt the plan of 
this deponent, though «nauthenticated, was perfettly 
correct, and did not tend to decezve or miſlead the Ar- 
bitrator,”—— Sworn before Stephen Barney, a Com- 
miſſioner, 


James Serle, Eſq. Steward to the Biſhop of Win- 
cheſter, and Mr. John Ridding, Chapter Clerk to the 
Dean and Chapter of Wincheſter, ſeverally make 
oath and declare, That they attended the arbitration 
at Fareham, to exhibit ſome records, which Mr. Bed- 
ford, Clerk to the Commiſſioners of the turnpike road, 

THOUGHT MATERIAL to ſhew the right of the Biſhop of 
* Wincheſter to the ſpot in queſtion, And thele deponents 
lay, that hey were not preſent during the whole time of 
the arbitration ; but while they were preſent, 1t ap- 
peared to them that the ſaid R. P. Blachford conducted 
himſelf with great patience, temper, and impartiality. 


(e) How does he get rid of the evidence of the land- marks, and 0 
he right of this eſtate to low water mark? 
the rie That 


1 
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That in conſequence of an invitation from Mr. Bargus, 
theſe deponents went the next morning 10 breakſeſt 
with the Arbitrator at the ſaid Bargus's houſe; but that 
no converſation was had, to their knowledge or belief, 
relative to the buſineſs of the ſaid arbitration.” — 
Sworn before George Fleetwood, a Commiſſioner. 


James Bedford, Clerk to the truſtees, and attorney 
in this cauſe, upon his oath declares, ** That in or about 
the year 1780, the ſupporters to the fluice under the 
turnpike road at Fareham quay, being in a ruinous 
Nate, and the road there dangerouſly narrow, the ſame 
was widened about / or ſever feet (F) upon the ad- 
zoining beach, which this deponent verily believes to 
have immemorially Sen confidered as part of the waſte 
land of the Biſhop of Wincheſter*'s manor of Fareham , and 
that the ſame was widened for the benefit of the turn- 
Pike road, and not for the purpoſe of a quay. Saith 
that he did, by-order of the truſtees, ſend the faid 
Peter Barfoot a copy of the order for putting up poſts 


(/) Mr. Bedford, in his caſe ſlated for Counſel, acknowledges 
this widening extended en feet upon the mud, p. 34. In his 
letter, ſtating the ſame-caſe to the Biſhop of Wincheſter, he de- 
clares the widening was carried out only ſour or five feet, p. 40. 
In his preſent affidavit, he wears to about fix or ſeven feet! 
Thus, in three ſtatements of the ſame faF?, and in the ſame cauſe, 
he gives us three different accounts 1---Which are we to believe ?--- 
If we are governed by the joint evidence of Gover and Ley, 


who meaſured it, ten feet appears to be the average width, — 
See p. 99, | 
and 
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and rails, or for having the land valued between the 
ſaid Peter Barfoot and the Commiſſioners ; but this 
deponent, upon his oath declares, that the truſ- 
tees did not direct fuch order from a conviction that 
the land belong ed to the ſaid Peter Barfoot, but merely, 
if poſſible, to prevent litigation, and to get rid of ap- 
plications diſagreeable to them, and to preſerve the peace 
and harmony of their meetings. And this deponent 
further ſaith, that he admitted the title of Quay- cloſe 
to be out of diſpute, becauſe he was and is ſatisfied, that 
Quay-cloſe does not comprehend any part of the {pot 
in queſtion (g). And this deponent poſitively de- 
clares, that no title whatſoever to the ſpot in queſtion, or 
to any part thereof, was in his judgment produced or 
offered by or on the part of the ſaid Peter Barfoot, to 
ſhew that Quay-cloſe projected or extended into the ſea; 
but that there was good evidence to ſhew, that rhe 
beach waſte to low water mark belonged to the Biſhop of 
Wincheſter. And this deponent further ſaith, That on 
or about the 17th of October 1786, he received from 
the ſaid R. P. Blachford a paper writing, purporting 
to be the Award of the ſaid R. P. Blachford, datcd 
the 16th of the ſaid October; and this deponent ob- 
ſerving the ſaid award to be informal, and written upon 
unſtamped paper, did apply to the ſaid Arbitrator to 
ſign an award upon proper ſtamped paper, and to add 
the words © d award,” which the ſaid Arbitrator 


(g) To be ſure Mr. Bedford muſt be well qualified to deter- 


mine the extent of an eſtate, the writings of which he never ig 
his life examined! 
Con- 
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conſented to do. Saith that the ſaid R. P. Blachford 
in conſequence hereof, on the goth of the ſaid October, 
came to this deponent's houſe, and that the award was 
then and there copied over and executed. And this 
deponent faith he cauſed a copy of the ſaid award to 
be made and delivered to the ſaid George Godden, the 
faid Peter Barfoot's attorney. And this deponent 
further ſaith that the ſaid R. P. Blachford conducted 
- himſelf upon principles of the puteſt impartiality, can- 
dour, and integrity.—Sworn before Joſeph Betteſworth, 
a Commiſſioner. 


Robert Pope Blachford, Eſq. of Oſborne, in the 
Iſle of Wight, the Arbitrator in this cauſe, upon his 
oath declares, ** That he left his houſe in the Iſle of 
Wight on the morning of the 22d of Auguſt, 1786, 
with an intention of hearing as much of the cauſe as 
he conveniently could that day, and of feeping that 


night at the houſe of the Rev. Dr. Ballard, who lives 
about four miles from Fareham. But the buſineſs not 


being over till ten o'clock at night, the ſaid Richard 
Bargus aſked him % ſup and take a bed at his houſe. 
That the lateneſs of the hour made it inconvenient 
for this deponent to go to his friends, who did not 
know of his coming; and as the Inn he was at was ſmall 
and crouded, he accepted the ſaid Bargus's offer, ob- 
ſerving, that no converſation relative to the buſineſs 
need take place. That the next morning Mr. James 
Serle and Mr, John Ridding came there to breakfaſt ; 
but that 20 converſation whatſoever, relative to the ſaid 
ar- 
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arbitration, was had with the aforeſaid perſons, or 
with the ſaid Richard Bargus, from the time of hear- 
ing the evidence, to the time of this deponent's making 
and ſending his award. And this deponent further 
declares, That having taken a long time to weigh the 
evidence and matters before him, he was, and is ſatis- 
fied, that the ſaid Peter Barfoot had no title whatſoever 
to any part of the land in diſpute, and therefore he did 
accordingly make his award in writing, which was 
witneſſed by Lovelace Bigg, and ſent a copy thereof, 
dated the ſixteenth of October, to the attorney of each 
party. That ſhortly after, James Bedford, attorney 
for the ſaid Richard Bargus, waited upon this depo- 
nent, to inform him that his award ſhould have been 
written on a five ſhilling ſtamped paper ; and that the 
award he received was on plain paper. And that the 
words, I do award,” were neceſſary to be inſerted. 
This deponent conceiving ſuch alterations were proper 
to be made, and that they did not alter the intent. and 
meaning of his award, this deponent did, on the thir- 
tieth day of October, call on George Godden, attorney 
for the ſaid Peter Barfoot, to inform him of the al- 
teration he intended to make; and he deſired the ſaid 
George Godden to give him the former award back, 
for the purpoſe of making ſuch alteration. Saith, 
that the {aid Godden told him the award was with the 
{aid Peter Barfoot ; but that it was of no efficacy till 
it was made upon ftamps. That this deponent here- 
upon deſired the ſaid Godden to copy the ſame on 


Ramps, and to bring or fend it to this deponent, and 
he 
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he would ſign the ſame. And this deponent alſo in- 
formed the ſaid Godden, that he ſhould then go to the 
houſe of the ſaid James Bedford, and here ſign a copy 
of the award upon ſtamped paper, with the addition 
of the words, I do award.” That this deponent went 
accordingly, and ſigned ſuch award in the preſence of 
Robert Hall, one of the Clerks of Meſſrs. Bedford and 
Hancock, who atteſted the ſame. That ſuch award 
bears date the zhirtieth of October, the day on which 
it was executed; and contains the Opinion of this de- 


ponent concerning the land in queſtion. And further, 
this deponent declares, that he was in no manner 
biaſſed or influenced by any perſon or perſons to make 
the ſaid award; but that he made the ſame according 


to the beſt of his judgment, founded on the evidence and 
proofs produced by the ſeveral parties, at the hearing of 
the ſaid bufineſs.”——Sworn before Richard Clarke, a 
Commiſſioner. | 


Such are the affidavits, by which this award has 
been confirmed, and the freehold of an injured in- 


dividual deliberately wreſted from him. The reader 

may probably aſk, Why the award did not fall by its 
own informality ? or, Why Mr. Barfoot did not oppoſe 
the affidavits by poſitive proof that the Biſhop had »o 
title? The anſwer is, That Mr. Barfoot's application 
to the Court to compel the Arbitrator to juſtify, was 
a tacit acknowledgment that the award was good in 
form; and, in the ſecond place, no appeal will lie 
againſt poitive affidavits. And hence it is, that if an 
un- 


11 
unfortunate man, howſoever innocent, be charged 
with a capital offence upon the poſitive affirmatives of 
only two falſe witneſſes, his LIFE is forfeited! Hu- 
manity, indeed, if the diſcovery be made in time, may 
ſtop the executive hand of Juſtice---but the /aw admits 


of no appeal. 


To determine how far theſe depoſitions are founded 

in truth---whether the tranſaction be impartially re- 
lated---and the facts ſuch as have been previouſly 
eſtabliſhed by evidence, requires a critical inveſti- 
gation of the affidavits. Nor is this alone ſufficient. 
We muſt conſider, who theſe deponents are? by what 
motives they are influenced ?---whether intereſted in the 
event ?---and in what relation they ſtand with each 
other before we can decide upon a buſineſs of fo 
much delicacy and importance. Let us examine it 
with moderation and candour. 


Mr. Mant ſtands firſt upon record, as well to avow 
the Biſhop's title, as to ſhelter his coadjutor Pargus 
from every appearance of blame. He declared, 
upon his oath, at the arbitration, that Mr. Bargus 
firſt applied to him to widen the road. In his pre- 
ſent affidavit he affirms, that he himſelf ſuggeſted 


the expediency of ſuch a meaſure /o Mr. Bargus (5). 
What 


(hb) To place the true character of this double dealer in an 
obvious point of view, we ſhall here introduce a tete à tete, which 
paſſed upog this buſineſs, between Mr. Mant and another gentle. 
man, in his own parlour at Havant. The converſation was taken 
down at the time, and is as nearly verbatim as poſſible. 

N Q. Did 


Pap. 
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What idea can we form of this deponent's veracity, 
who in ſwearing twice to the ſame fact, flatly contra- 
dicts himſelf? We are certainly juſtified under ſuch a 
circumſtance, in declaring his evidence inadmiſſible, 


Capt. Lys, and Mr. Stephen Gaſelee, being two of 
the Truſtees concerned in the preſent litigation, ac- 
counts to us, naturally enough, for this otherwiſe very 
extraordinary affidavit, It is however to be hoped, 
for the internal peace of their own minds, that theſe 
gentlemen will weigh the conſequences of making 
light of ſuch appeals to the Deity ; ſince it will pre. 

ſently 


Q. Did you pay in timber, or in wongy, the expences of altering 
and widening Fareham quay ? 


A. I paid in money, and not in timber *. 
Q: What might have been the total expence of this job ? 
A. One hundred ſeventy-nine pounds fix ſhillings ; out of 


which the Truſtees allowed thirty pounds for filling in the road 
and I paid the reſidue. | 


Q. Whodid you pay this money to? 


A. To Nicholls, a bricklayer, and Stevens, a carpenter, both 
of Farebam. 


Q. Who applied ii, to have this alteration made? 

A. Mr. BARGUS, and the Gentlemen of Fareham, The appli- 
cation was made to the Biſhop of Wincheſter. 

Q. Did the Biſhop of Wincheſter, or yourſelf, employ and pay 
the workmen ? 


A. I contracted with, and paid Nicholls and Stevens; ; but they 
paid the workmen, 


ag + What time were they ſet to work, and when, and by whom ? 

A. I cannot tell, 

@ Here Mr. Kant allo coptadif himiel oy lu own endence,p 103. 
Q. Was 


Wurm . A ea as, 
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ſently appear, that their depoſitions are not the reſult 
of their own immediate knowledge of the facts. 


Mr. John Green, of Fareham, attracts our notice 
by the ſingular zeal with which he proſecutes the ob- 
ject before him. Whoever attends to the particulars 
of his evidence, and the note thereupon, in p. 107, 
&c. cannot fail to give him all the credit his affidavit 


| deſerves! 


We could not expect Mr. Bargus, the projector of 
the encroachment, and the proſecutor in the cauſe, 
would have ſworn leſs than he has done. Whoever 


has the honor of knowing this deponent, or who 
heard his examination at Wincheſter aſſizes, cannot 


Q. Was it the Late Biſhop that lengthened the ſluice?—or qv}, ? 

A. It was the Truſtees of the road, with MY conſent, and their 
agreeing to pay the thirty pounds. 

Q. How did they obtain leave to widea it upon the beach, and 


to put the Biſhop to ſo much expence ? 
A. It was done to increaſe the road. I cave THE WASTE *; 


for it was always looked upon as waſte ground. 

Q. Who paid you the thirty pounds from the Truſtees r 

A. Mr. Bedford, by order of Mr. Bargus. 

Here is the plain, undiſſembled, hiſtory of the tranſaction. It 
requires no illuſtration, Mr. Bargus a/ted—and Mr. Mant gave: 
The moſt unequivocal tokens of perfect cordiality and friendſhip} 
At would really add to the reputation of theſe gentlemen, if they 


would produce ſome authority, under the haxd of the late or preſent 


' Biſhop of Wincheſter for widening this quay, and taking in the 


land ; particularly as we have already ſhewn, and ſhall hereafter 
prove, that not a foot of it belongs to the Dioceſe, 
See the note, at foot of page 103. 
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but admire the modeſty and circumſpection witli 
which his affidavit is drawn. 


Charles Ward, and John Hunt, are obtruded upon 
us, as two mighty curious, but no leſs unbiaſſed wit- 
neſſes. Without diſputing their ability to decide upon 
the conduct of the Arbitrator, I ſhall content myſelf 
with remarking, that they are near neighbours to Mr. 
Fuſtice Bargus — one takes the length of the worthy 
magiſtrate's foot while the other ſupplies Madam 


with thread, needles, and tape! 


Charles Ley, ſwears in behalf of Mr. Barfoot, till 
every contrivance to extort money was exhauſted; 
and then he deſerts him. It was found, that“ He who 
bids moſt,”* is this man's motto; and the diſcovery was 
no ſooner made, than he was enliſted under the epiſco- 
pal banner. Captain Bargus (z) received him without 
the formality of a previous examination----contending, 
that he wauld be found an eſſential prop to the 


Biſhop's claim (&)! 
The 


(i) This gentleman was formerly a ſubordinate officer in the 
Navy. He had the good fortune to be on board at the capture of 
a prize, and his ſhare of the prize-money was ſufficient to diſtin» 
guiſh his pecuniary character, from his love to his country. 


(k) The perfidy of this deponent is almoſt beyond example. He 
would not however have provoked our notice, had he not been 


found in this company. He was originally employed by Mr. 
Bar- 


n 

The affidavit of James Serle, Eſq. and Mr. John 
Ridding, merits particular attention and regard 
They attended the arbitration to exhibit records--- 
not that THEY thought material- but that Mr. Bedford 
thought material- ſhew the right of the Biſhop of 
Wincheſter to the ſpot in queſtion.” And further, that 
* they were not preſent during the whole time of the 
arbitration---but while they were preſent, they ſaw no 
partiality,”” &c. Let it be remembered, that this is 
the affidavit of the Biſhop's officers; and that they 
diſclaim the remoteſt attempt to ſwear, that the Biſhop 
has any right to the ſpot! nor do they ſay, that the 
Arbitrator was not guilty of partiality. For the ſake 
of truth, let the reader compare this affidavit with all 


Barfoot, and liberally paid. He gave early proofs of a trea- 
cherous deſign ; and therefore Mr, Gover meaſured the premiſes 
with him a ſecond time, for no other purpoſe than to keep him 
honeſt, He received, in the whole, about eleven pounds for this 
trifling buſineſs, excluſive of expences; but not ſatisfied, he 
ſtill attempted to extort a further ſum ; and becauſe it was not 
complied with, he had the audacity to inſtitute an action againſt 
Mr. Barfoot for ten pounds and upwards, under the ſtile and title 
of Charles Ley, Eſquire, and he deſired Mr. Gover to inform Mr. 
Barfoot, that if he did not comply with this demand, he would 
go over to the other party, and do him every injury in his power! 
When the action came to an iſſue, Mr. Barfoot obtained judgment 
againſt him; and for the ſake of public example, would have 
levied it upon him but he was non eft inventus! If there can be a 
ſtronger proof of a weak head, and a bad heart, than what Mr. 
Bargus betrayed, by encouraging this fellow in the above infa- 
mous proceeding, I will thank the man that ſhall give itaname! 
we. N 3 the 
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the others; and he will find, that none of them bear the 
ſlighteſt reſemblance with it. 7 hoſe are drawn ſecan- 
dum artem, for each deponent uniformly to ſupport the 
Jame facts. This conveys the genuine dictates of con- 
{cience and truth, without conſidering whether the 
lame facts be, or be not, ſupported. Whoever examines, 
will not find this a forced or partial conſtruction, but 
the reſult of a fair compariſon, which every one is at 
liberty to make. But let not the circumſtance be a 
matter of ſurpriſe. Mr. Bedford drew up all the 
affidavits, and if theſe gentlemen choſe to ſwear with 
more caution than the reſt, it was not his fault 
He, I am certain, acted upon the broad ground of a 
profeſſional lawyer; without conſulting any other 
dictum, than the caſe and condition of his client. ----- 
He ſent the form of an affidavit ready drawn to 
Mr. Serle, who had been given to underſtand, 
that © bis affidavit MUST BE MaDe.” This was com- 
plied with---but whoever reflects that Mr. Serle has 
A large family, and holds a place of conſiderable 
emolument under the Biſhop of Wincheſter, cannot 
refuſe the tribute dye to his integrity and ſpirit, in 
ſwearing by his own conſcience, inſtead of by that of 
a K rr . 


The 

(7) Mr. Serie appears to dave combined che kdelity of an upright 
Steward, with the honor of a gentleman. We ſee him labour, 
with equal induſtry and zea), to deduce from record, my Lord 
Biſhop's title; and if we may draw à fair concluſion from his 


letters ts Mr. Bedford, no perſon was more anxious for his Lord- 
ſhip's 


* 
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The depoſitions of Mr. Bedford and the Arbitrator, 
ate the echo of each other. Embarked in the ſame bot- 
tom, and engaged in the ſame enterpriſe, they have ex- 
actly the ſame points to carry, and which it is the great 
and primary object of the affidavits to eſtabliſh; namely, 
That Quay. cloſe does not include any part of the 
beach or ſhore”---** That the whole of the beach, 
including the ſpot in queſtion, is waſte land belonging 
to the Biſhop of Wincheſter's manor of Fareham”--- 
and, That the deciſion of Mr. Blachford is made 
agreeable to evidence, founded on the pureſt prin- 
ciples of impartiality, candour, and integrity.” Let 
us conſider them in the order they ſtand, 


lt is poſttively aſſerted, upon the oaths of Meſſrs. 
Mant, Gaſelee, Lys, and Bedford, that zo evidence 
was adduced to ſhew, that Quay-cloſe extended into 
the ſea, or included any part of the ſpot in queſtion. 
I flatly contradict them, and affirm, that the ſtrongeſt 
evidence that can exiſt, was brought to prove the 
fact. The Arbitrator was ſhewn the land-marks, 
which extend in a direct line to the edge of the chan- 
nel or bed of Fareham river, taking in all the mud or 
beach to low water mark, and including a conſider- 
ſhip's ſucceſs. See p. 53, 54, dec · But when that ſucceſs depended 
upon a ſolemn appeal to the Almighty, in ſupport of facts that 
were never proved in evidence, he had ſpirit to reſiſt, and virtue 
to decline, the dirty buſineſs. I do not mean to pay Mr. Serle a 
compliment. 1 ſpeak of him, as of all the reſt, with perfect in- 
difference. Yet, if pain and pleaſure ſhould promiſcuouſly riſe 
from theſe ſtrictures, I would have them fall where they are due, 
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able part of the ſpot in queſtion. This was afterwards 
proved in evidence by Mr. Gover.------And Ley, not- 
wichſtanding his ſubſequent apoſtacy, ſwore directly 
to the ſame point. He particularly ſpoke to the land- 
marks, and pointed them out in his plan. To cor- 
roborate and confirm their teſtimony, the title-deeds 
were produced, which, in ny idea, is the ſtrongeſt 
evidence that could be given; when, inſtead of op- 
poſing them, Mr. Bedford got up, uncalled for, and 
unſolicited, and publicly declared, That the title of 
Quay - cloſe was out of diſpute, and that he meant only 
to oppoſe the claim ſet up under Franklin's Deed ! 
What evidence can be ſtronger, or more in point? 
and for its authenticity, 1 appeal to the Arbitrator's 
minutes taken down at the time. How then can 
theſe gentlemen preſume to inſult us with a pofitive 
declaration, That no evidence WHATSOEVER was 
adduced i in behalf of 7his claim? 


Another curious manceuvre to contract this eſtate, _ 
and to remove, if poſſible, its right to low water 
mark, is the pretence ſet up and ſworn to by Bedford 

and Ley, that an acre of land in and about Fareham, 
contains only one hundred and twenty rod; and that 
Quay-cloſe conſiſts of ſix acres of this denomination, 
inſtead of ſix ftatute acres! It happens, however, that 
this eſtate has been twice meaſured in the life time of 
the late Mr. Gringo, and in the time of his grand- _ | 
father, and it was * all occaſions eſtimated by the 


ſtatute | 
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ſtatute acre. Beſides, the land- marts operate againſt 
every objection of the kind (n). 


The next affirmative ſtates, That the whole of 
this mudland or beach belongs to the Biſnop of Win- 
cheſter, and conſtitutes part of his manor of Fare- 
ham.” After what has been premiſed, I can ſcarcely 
perſuade myfelf, that a doubt remains of the contrary - 
fact; firſt, becauſe no evidence, except what is founded 
upon preſumption, has been produced in the Biſhop's . 

favour. Secondly, becauſe the court rolls of the 
manor of Fareham do not include the premiſes; and, 
thirdly, becauſe Mr. Serle, the Biſhop's ſteward, and 
the only perſon competent to the undertaking, could 
not produce a ſingle inſtance of epiſcopal juriſdiction - 
or manerial right, having ever been exerciſed over this 
land, by the Biſhop of Wincheſter, or his predeceſſors. - 


Bur if theſe reaſons are inſufficient, I will give ſome 
that ſhall be more deciſive. 


This beach or waſte mudland, which conſiſts of 
about five acres and a half (), happens to be wholly 
ſurrounded. by lands and tenements, in the manor 
Cams. The eſtate of Quay-cloſe, which ſtands on 


I) Upon enquiry, I am confidently informed, that lands in 
and about Fareham are meaſured by the ſtatute acre o/y, except 
coppice land, and the partial eſtimate of farmers for the purpoſe 
of ſowing their ſeeds. Any doubt ariſing upon this fact, may be 
removed, by conſulting the landholders on the ſpot. 
(a) See extraq from Franklin's deed, p. 123, and obſervations 
thereon, p. 140. : A 


- the 
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the ſouth, and the tenement formetly in the occups- 
tion of Ifaac Jurd, which adjoins the Biſhop's cottage 
on the weſt, have immemorially paid quit-rents to 
the Lord of the Manor of Cams, as will more fully 
appear from the following entries, extracted from 
Mr. Gringo's books. 


* RICHARD CHAMPNEYS, Eſq. Lord of the Manor of Cams, 
Dr. 

May, 1756. To breaming his old ſloop on my beach o 2 6 

Sept. 1757. To breaming his yacht on ditto - © 5 0 

0 

6 


OR. 1758. To breaming his large yacht on ditto o 5 


O 12 
May 6, 1763, Settled the above, and paid him at ſame time, 
as per receipt, for eleven years and three quarters quit- rent 
for Dock, Deck-yard, and Quay-cloſe, at 4s. per 
year - 1-00 cot 2 - 2 7 „ 
Ditto, for eleven years and three quarters quit- 
rent for Jurd's houſe on Fareham quay - i 3 6 


Ditto, for the Cloſe, late Cooper's (0) - on g 


Hence it is evident, that the premiſes on the ſouth 
and weſt, are within the manor of Cams. The lands 


(o) Excluſive of proving, that the ſpot i in queſtion i is no part of 
the Biſhop's manor, theſe entries inconteſtibly ſhew, that Quay- 
cloſe includes the beach to low water mark ; or it would have 


been impoſſible for tips to be laid upon it, either to be 


built or repaired. A variety of fimilar entries ſtand upon Mr, 
Gringo's books. See alſo Sperſhott's evideace, and other tefti- 


manies, p. 83, 84, 85, 93, 97, 98, &c. vl 
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I. 


on the eaſt, conſiſt of part of Cams eſtate. The 


north {ide is bounded by a wharf or quay, erected by 
the ſaid Mr. Champneys, about forty years ago, 


which projects in and upon part of the three acres of 


mudland, reſerved by Mr. Franklin to himſelf, when 
he ſold off the two acres to Mr. Gringo; and that 


wharf and premiſes, are likewiſe within the manor of 


Cams. Thus, on every fide, as well as upon part of 
the very mudland in diſpute, the Lord of the Manor 


of Cams exerciſes manerial juriſdiction (p). Let 


thoſe therefore, who have poſitively ſwaorn, that this 
mudland is part of the manor of Fareham (9), ex- 


plain to us, how it is to be united with the other part? 
Thoſe who are converſant with the bearings of 


| theſe manors, as they reſpect each other, may pretend 


that the Biſhop's manor extends to this beach or 
ſhore on the north, I admit that the manor of 
Fareham is ſituate on that fide, and that it cannot 
approach theſe premiſes in any other direction; but I 
affirm that it does not extend ſo far ;-----and I will 
prove u. 


Soon after Mr. Champneys had erected the above- 
mentioned quay, John Duthy, Eſq. the then active 


(+) The right of the Lord of the Manor of Cams over the two 
acres ſold to Mr. Gringo, was granted, and ſet over, in the 
purchaſe deed. See p. 126. 


(4) This was (worn to by Mr. Bedford, Mr. Mant, Mr. 
Gaſelee, Mr. Lys, Mr. Green, and Mr. Bargus. 


* | 
" 
| 
| 
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and indefatigable Steward of the late Biſhop of Win- 
cheſter, found himſelf under a doubt, whether the 
juriſdiction of the manor of Fareham extended to 
this beach or not. He conſulted his lord---he 
examined the court-rolls---but could not find any 
traces of ſuch a right. He reſolved, therefore, to 
afcertain by ſtratagem, what he could not determine 
by evidence. When the next Court Baron was held, 
he formally demanded, with all the confidence of offi- 
cial authority, twenty guineas, as a fine to the Biſhop 
of Wincheſter, for the foil on which the quay was 
erected ! This demand was rejected with as much con- 
fidence as it was made; and Mr. Duthy, and the Bi- 
ſhop of Wincheſter, were ſet at defiance. The land 
was proved to be in the manor of Cams---Mr. Duthy 
was convinced of his error; and candidly acknow- 
ledged, that having been himſelf in doubt, he had 
made uſe of the foregoing experiment, for no other 
purpoſe than to aſcertain the right. 


It may be urged, that what has been faid, is a mere 
aſſertion, without proof. This I ſhall obviate. The 
manor of Cams, it is true, owing to the ſituation of 
General Carnac, has long lain in a neglected and 
abandoned ſtate ; and its preſent poſſeſſor not having 
compleated the purchaſe, - cannot enter into the ſpirit 
of thoſe privileges it is juſtly entitled to; and of this 
circumſtance, Mr. Bedford has meanly taken the 
advantage. But it ſhall avail him nothing. How 


much ſoever the manerial rights of this eſtate have 
grown 


2 
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grown into diſuſe, the records, and the court-rolls, 
are ſtill in being. They are on the ſpot. Whoever 
chuſes to apply to Mr. Barney, of Fareham, with a 
ſufficient power, may fee chapter and verſe for all I 
have affirmed. But ſhould he not be diſpoſed to ſa- 
tisfy reſpectable enquirers, there is another gentleman, 
of the firſt profeſſional abilities and character, namely, 
John Gauler, Eſq. of Effex-ſtreet, London, who 
having formerly conveyed this manor for Sir Jacob 
Wolfe, is now in poſſeſſion of the papers and docu- 
ments, appertaining to the rights of this eſtate, and 
where any perſons doubting the above facts, may ſee 
them fully authenticated (7). 


If there be yet a pretence, under which the epiſcopal 
title can be fairly ſupported, either by theſe deponents 


(r) It may be aſſced, Why theſe facts were not brought out at 
the arbitration? I anſwer, Becauſe Mr. Gringo's books and pa- 
pers were at that time WITHHELD by Mr. Barney, under the con- 
nivance of Sir William Benett. Mr. Barney was repeatedly applied 
to for them; and was even threatened to have the Court moved 
againſt him, for detaining them. He did not however chuſe to 
give them up, till Mr. Barfoot had purchaſed Sir William Benett's 


moiety of the Farcham eſtates; and then, with great difficulty 
and. reluQtance, that gentleman parted with ſuch only as he pleaſed 


to acknoquledge were in his poſſeſſion. Under theſe circumſtances, 


added to the additional conſideration, that he is Clerk to Mr. 


Bargus, and to many of bis colleagues, we cannot expect Mr. 
Barney will be very forward to produce records in favour of the 
Lord of the Manor of Cams, although he has charged Sir William 
Benett and Mr, Barfoot, in his accounts of buſineſs tranſacted for 
them, with payment of ſeveral years? quit rent for Jurd's houſe, 


and Quay-cloſe, to the manor of Cams, 
E 42 cath or 
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or their colleagues, let me requeſt them to name it. 
They ſhall have my thanks, and my applauſe, with 
the ſame cordiality, as though I were my Lord Biſhop; 
and I am ſure the part they have taken in the bulineſs, 
will at leaſt require ſome ſuch juſtification ; for ſince 
it was their determined reſolution,” at any hazard, to 
confirm the award, it is mine to expoſe its inconſiſt- 
ency, and to fix it upon record. HE: 


It now remains, that I fay ſomething on the ſcore 
of impartiality, In doing this, I make no apology for 
addreſſing myſelf in direct terms to the Arbitrator. 


AND ARE YOU SURE, Sin, that you have been © in 
no manner biaſſed or influenced ?”---that your award 
js founded on the evidence and proofs produced by 
both parties? and, that you have conducted the 
enquiry © upon the pureſt principles of impartiality, 
candour, and integrity ?”---We know theſe are the 
harmonious ſtrains infuſed by the gentle hand of Mr. 
Bedford into the affidavits; and they may be melody 
itſelf in the ear of Mr. Blachford ! But is it ſound, 
or ſober. ſenſe, that we are to regard ?---that we are 
to make ſacted, by the awful ſolemnity of our oaths ? 
----But I will not deal uncandidly with you.----I 
will conform to your requeſt, and, for a moment, 
place myſelf in your ſituation, I will conſider how 
unpleaſant the office of a ſole (s) Arbitrator is; and, 
without the indecency of declaring to your face that 


) See concluſion of Mr. Blachford's letter, p. 147. 
you 


| 
? 7 
; 
| 
| 
| 
| 
| 
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you have done wrong, I ſhall perhaps, with all the po- 
liceneſs imaginable, make it appear ſo. 


Had 7 been in Mr. Blachford's ſhoes, when ſolicited 
by the learned Judge to undertake the enquiry, in- 
ſtead of accepting it with an aukward unwillingneſs, 
I would have nobly avowed the ſituation in which I 
ſtood, and declined it with the dignity of a gentleman. 
I would have openly and generouſly confeſſed, that I 
had previouſly united with Mr. Bargus on the Grand 
Jury, and had voted for the indictment then trying 
againſt Mr. Barfoot! I would neither have been 
aſhamed of the doctrine ” had taken up, nor of the 
party I had adopted (z). 


But you, Sir, I preſume, conceived an oppoſite 
conduct was beſt calculated to reſtore peace and har- 
mony to the turnpike meetings---to prevent litigation 
and to get rid of applications diſagreeable to the Truſ- 
tees (4)! With theſe objects before you, the unplea- 
fant ſituation of a ſole Arbitrator, is forgotten !--- 
Influenced by the pureft principles of impartiality, 


() It ſeems, that the gentlemen of the Grand Jury, notwith- 
Randing Mr, Bargus and his ſon in law, and others of his party 
were upon the liſt, were ſo divided in their opinion, concerning 
the nature of the land upon which the turnpike road had been 
widened, that the ſucceſs of the bill ſtood upon a caſting vote. — 
Whether Mr. Blachford gave that caſting vote or not, we ſhall 
leave to the deciſion of his own memory and conſcience !—1t was 
not diſcovered that the Arbitrator was ppon this jury, till ſome 
time after he had made his award. 


le) See Mr, Bedforg's affidavit, p. 178. 
you 
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vou accept the office, after you had pre, judged the 
cauſe! From. motives of mtegrity, you ſubmit to 
act under a Rule of Court, and conſult Counſel how 


it may be evaded (x)! Upon principles of candour, 
you adhere implicitly to your own primary opinion, in 
oppoſition to fundamental evidence ! ! 


＋ 
— 


' Under the ſame diſpaſſionate frame of mind, you 
proceed to the enquiry---you ſuffer Mr. Bargus to 
interfere with the evidente you ſojourn with his 
family you mix with Vis witnefſes---you ear and 
drink at bis table. you ſeep in bis boſom !------ 
Fhus, from the Grand Jury Chamber to Weſtminſter 
Hall, we trace, in every ſtep you take, the veſtiges 

oi ** impartiality, candour, and integrity * Surely, 
Sir, had you but reflected, that the plain evidence of 
elle, when too obvious to be refuted, and too notorious 
to be miſtaken, are ſuperior to all the declarations i in 
the univerſe, you would never have given yourſelf, 
nor your friends the trouble, of entering into ſo volu- 
minous a ſtring of affidavits. They might have uſe 
tifed under the example of yourſelf---whoſe character 
ſtands 0 bigh in the county of Southampton, to 
be he ene capable of prejudice or partiality ( J)! | 


But you appear either to ſuſpect the fincerity of 
your panegyriſts, or to feel a miſapplication of their 


0 Vide Mr. Blachford's letter to Mr, Barfoot” 8 amm, 
p. 144. 
(z) Afirmed on the oaths of Meſſrs, Gaſelee and Lys, p. 1 
N praile, 
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praiſe, You conſider the good opinion of mankind 
as a fluctuating commodity, and reſolve to leave 
nothing to chance. You foreſaw, that beſides the 
advantage of ſtanding upon record, your affidavit 
would afford you an opportunity of deſcending to 
particulars---of explaining thoſe myſterious pheno- 
mena, which darken the brilliant fide of your quali- 
fications. With this incitement you enter upon your 
Juſtification ! — Permit me to follow you. 


In the morning you ſect out, with a fixed reſolution 
of ſleeping at Dr. Ballard's. In the evening, you no 
longer ſee the neceſſity of rigid impartiality---and ſleep 
with Mr. Bargus! But, by the catena of unfortu- 
nate events with which you were ſurrounded, his 
inconſiſtency is reconciled.---<* The buſineſs ended at 
an anſeaſonable hour“ the Doctor knew not of 
your coming” ---the Inn “ was ſinall and crowded” ---- 
and yourſelf---reduced to the humble neceſſity of 
giving place © ro every dirty fellow in the houſe !”* In 
theſe doleful moments the compaſſionate Mr. Bargus 
came forward---he felt for the unpleaſant ſituation of a 
ſole Arbitrator---he invited to his convivial board--- 
he preſſed with ſuch polite, with ſuch perſuaſive elo- 


quence, that even the ſtubborn integrity of the vir- 


tuous Mr. Blachford, with his eyes open, and his ſenſes 
wide awake, could not (2) ręſiſt! 


() Though the inferiority of the event may debaſe the com- 
pariſon, yet it bears a ſtrong alluſion to the Tempter in the act of 
ſeducing Eve. See Parad. Loſt. b. ix. — The Serpent beguiled 
me, and -I did tat! Gen, iii. 13. 


O Lou 
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You admit the apparent impropriety (a) of the thing, 
and offer the innocenq of your intention, as an apology ! 
You ſwear, That not a word---no---not one ſyllable 
was mentioned in Mr. Bargus's houſe, of the buſineſs 
that brought you there!---But who can believe you ? 
By what logic will you deſtroy the force of ſelf-evident 
facts? How evade the doctrine of cauſes and ces ? 
As well might you attempt to produce the man that 
will never die, as to impoſe impoſſibilities upon the 
underſtanding of mankind. 


We are told, that your friend knew not of your 
.coming.” By what fatal omiſſion did this happen ? 
Is it habitual with Mr. Blachford to take his friends 
by ſurpriſe ? or does his preliminary card of com- 
pliments” precede his equipage? In the preſent caſe 
I acknowledge it was otherwiſe ; but if I may judge 
from the punctilio of your manner, this omiſſion 
happened by dez/ign, and operates as an exception to 
your general cuſtom. VJ it did happen, yet remains 
for you to explain. 


The Inn “ was ſmall and crowded.” Pray, Sir, 
when you laid your lip upon the four Evangeliſts, did 
the dining-parlour and with-drawing-room occur to 
your memory? Did you recollect their dimenſions, 
and the comforts they yielded? Our worthy hoſt 
conſiders this part of your affidavit as an unmerited 


(a) See page 169. Theſe are the words, both of the Arbitrator, 


and of Mr. Bargus. 
| | attack 


1 

attack upon the credit of his houſe. He wiſhes it to be 
known that the Red Lion Inn at Fareham, is neither 
ſo ſmall, nor ſo deſpiſable, but that it accommodates. 
the moſt reſpectable families. The Fareham Aſſembly 
is held at this houſe, and whoever frequents it, knows 
it conſtitutes a brilliant meeting of perſons of diſtinc- 
tion. It may not unaptly be ſtiled, © a ſynod of the 
Graces,” where wit, beauty, and elegance, alternately 
preſide. Gentlemen of courſe reſort to it from the 
moſt diſtant neighbourhood ; and crowded as the Inn 
frequently is on theſe occaſions, we never heard of 
ſuch a complaint betore ! 


But the moſt ſerious part of the queſtion re- 
mains. Did you,---or did you not,---apply for ac- 
commodations ? Mr. Bargus and yourſelf have both 
ſworn, that the houſe was ſmall and crowded,” i. e. | ( | 
no accommodations could be had ; and hence, you 
would have it underſtood, that inevitable neceſſity, \1 
ſorely againſt your will, compelled you to ſacrifice the 
dignity of a Judge, by quartering yourſelf upon the 
bounty of a man, whom you were in doubt whether to 
convict, or to (b) acquit ! This queſtion, Sir, carries 
with it a very ſerious conſequence; and I ſincerely 
with you might be able to anſwer it well. 


As to the mode and manner of publiſhing your | 
awards, and the contradidlions which ariſe upon the 4 


(5) When the evidence on both ſides was cloſed, Mr. Blachford 


publicly declared, He ſhould take time to conſider of and maks 
"big award,” 
O2 face 


"Ss 
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face of them- they are ſubjects I ſhall leave to the 
diſcuſſion of thoſe, who are more logically verſed in 
the art of explaining abſurdities, and of reconciling 
ſoleciſms in language, than myſelf. But however in- 
nocently you might pretend theſe inaccuracies have 
arifen, or how equitably ſoever your intentions were 
directed, yet pardon me if I declare, that the event by 
no means correſponds with the aſſertion. 


I ſhall only remark further, that Mr. Godden flatly 
contradicts your affidavit, and declares, That you 
never propoſed to draw up any award at His houle, 
That you did him the honor of a call, and required 
him to deliver up your fr/ award, is certainly true; 
but when he refuſed, you told him vour real award 
was drawn upon ſtanfps, and lodged in the hands of 
Mr. Bedford, and that if he would go or ſend there, 
he might have a copy of it. Mr. Godden not chooſing 
to concern himſelf in a matter which bore the ap- 
pearance of colluſion, induced Mr. Bedford to fend a 
copy of the ſecond award to him. This, you will re- 
member, bears date the Hirteenib of Ottober—Your 
firſt award is dated the /ixteenth. 


Thus far, Sir, I have endeavoured to ſhew, that your 
award is partial, and your deciſion not altogether con- 
formable to evidence. I ſhall now call your attention 
to the ſame buſineſs, conſidered in a different point of 
view z- in doing which, I will give you all the fair play 
you can deſire. I will ſuppole, that Mr. Barfoot had no 

imaginable 


* 
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imaginable right to the ſpot----that his title was 
chimerical, and his writings waſte paper. Or, vice 
verſa, that the Biſhop's claim was indiſputably clear 
that the land was common waſte, and the conduct of 
the Truſtees perfectly legal. Still a fatality hangs 
about your deciſion, that renders it incompatible with 


the ſtrict rules of juriſprudence, and with the integrity 


of an upright Judge. If we admit every plea---every 
pretence---that yourſelf and your advocates have ſet 
up, ſtill your award is not made according to that 
eſtabliſhed maxim of the laws of Arbitration, j#x/4 
Arbitrium boni viri. 


When you diſcovered that the Truſtees had done 19 
wrong, upon what principle of juſtice did you compel 
them to pay their own coſts? If you were convinced 
that Mr. Barfoot had no right to the ſpot, you mult 
allo have been convinced, that the offence, for which 
he was indicted, became eſtabliſhed. That offence 1s 
declared to be, of the moſt malignant kind. © He 
cut the land-ties, proſtrated the ſtone wall, pulled up 
the road, and left it to the mercy of the north-eaſt 
winds, and a raging ſea, by which it not only became 
impaſſable, but endangered the lives of his Majeſty's 
ſubjects (c)!” Yet, notwithſtanding the enormity of 
the crime, he was ſuffered to eſcape, by paying his 
own coſts! Here the ſame pitiful ſyſtem which 
marks the reſt of the enquiry, is equally conſpicu- 


(c) See Mr. Bedford's caſe, and letter to the Biſhop of Win- 
cheſter, where theſe words are made uſe of, and ſtated as the 
ground of the indictment. : 


ous ! 


-- 


I 8 1 
ous! Having abandoned the rules of“ ſtrictly legal 
evidence,” you now aftect to compenſate for it, by 
a paltry ſhew of equity and moderation. To keep 
up appearances, you feel for the man who had 
fallen a victim to the miſtakes of his anceſtors, 
and who had oppoſed his private purſe to the vin- 
dictive proſecution of a party, that litigated with 
the public truſt-money! With theſe benevolent 
ideas, and under a ſtrong ſenſe of his ſufferings, you 
determine he ſhall be excuſed, by paying his own 
coſts! Indeed, Sir, the benevolence of your heart, 


can only be equalled by the generoſity with which it 
is directed! 


Under the Rule of Court, I grant the coſts were in 
your diſcretion, and they were left ſo, that you might, 
at the reſult of the enquiry, have the liberty of apply- 
ing them where they were due. And if Mr. Barfoot 
could prove no right to the land, his conduct left him 
without excuſe.— He ſtood convicted of a public 
offence, and it was the duty of your office at leaſt to 


have compelled the payment of all the coſts. Nay, 


if I were to adopt your own doctrine, and contend 
that you were not tied down by the Rule of Court,--- 
that an Arbitrator is left ad libitum to direct the laws, 
and not to be directed by them in that caſe I ſhould 
inſiſt, that you were not only bound to award all the 


coſts, but to have annexed ſome penalty or puniſh- 


ment, adequate to the offence. And here let me re- 
mark, that notwithſtanding your declarations con- 
cerning 
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cerning the extent of your juriſdiction, and the 
parade of conſulting Counſel upon it, I {till affirm, 
that you were bound, by conſcience and by law, to 
have acted ſtrictly under the Rule of Court. The 
diſpute related to freehold land. Had the Reference 
not been ſubject to the Rule of Court, the award muſt 
have fallen to the ground. The Rule alone makes 
the award binding, and it cannot bind in one reſpect, 
without binding equally in all. You, however, choſe to 
form a different opinion, and have favoured the world 
with a precedent of the moſt alarming tendency |! 


Thus it is apparent, that in whatever view we con- 
ſider your deciſion---which way ſoever we direct our 
enquiries---whether we regard your attachment to one 
party---or your benevolent compaſſion to the other, 
{till it 1s impoſſible to reconcile the principles upon 
which you have acted, by any of thoſe equitable, or 
impartial rules, which your friends, with fo much 
confidence, have imputed to you. Alt is impoſſible, 
on any ground, to defend the award: yet, if there 
be a clue remaining, by which your infatuated mind 
can poſſibly trace out a new road to the Biſhop's title, 
by all means indulge the conceit, and bring it forward, 


Till then, Sir, permit me to take my leave of you. 
If I were perſonally your enemy, I might dwell with 
malignant pleaſure on the folly and weakneſs of an- 
nexing reaſons to your award---of contending for un- 
limited power with one hand, and tamely ſurrendering 


it up with the other---of diſclaiming the remoteſt 
impreſſion 
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impreſſion of undue influence, and yet indulging in 
its groſſeſt extremes. But I diſdain the gratification 
of idle ſatire, calculated to torture the mind, without 
correcting the heart. Throughout my narrative, I 
have not intentionally deviated from the rules of de- 
corum; but if, from the natural warmth of my tem- 
per, any expreſſions have eſcaped me, tinged with 
undue aſperity, I truſt the impropriety will be for- 


given, when the magnitude of the aggravation is 
conſidered. 


a- * 
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